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Gritsaeva N.B.,
candidate of juridical sciences docent of International Law Institute

NMPOBJIEMbI ONPEOENEHNA OB BEKTOB
KOHLIECCUOHHbBbIX COIrMmMALUEHUN

THE PROBLEMS OF CONCESSION AGREEMENTS'
OBJECTS DETERMINATION

AnHoTanms. B craTthe, Ha OCHOBE aHanmu3a TOYEK 3peHus Poccuiickux
LUBUJIKCTOB, TIOKA3aHa Pa3HUIA MEXAY OOBEKTOM M MPEIMETOM KOHILIEC-
cuoHHOTO cornamenus. OnpeneneHa chepa IPUMEHEHHUS Pa3INYHBIX 00b-
€KTOB KOHIIECCHOHHBIX cOTJIalieHui. [IpoaHamM3upoBaHbl U3MEHEHUS 3a-
KOHOZAATENILCTBA B 3TOM 00JIaCTH U apOUTpakHAS IPAKTHKA.

Abstract. This article based on analysis of Russian civil law specialists'
opinions, explaining differences between object and subject of concession
agreement. Determined different concession agreements' sphere of applica-
tion. Analyzed arbitration practice and legislative changing.

KaioueBble cioBa: mpeaMeT M 00BEKT KOHIECCHOHHOTO COTJIAIICHUS,
cdepa NpUMEHEHHs1, aHATN3 apOUTPAXKHOMN MTPAKTHUKH.

Key words: object and subject of concession agreement; sphere of ap-
plication; arbitration practice analysis.

Jlns uccnenoBaHus KOHIIECCMOHHBIX COTJIAIICHWH Ba)KCH aHall3 HX
o0bekToB. K coxalleHuto, 3aKOHOJATENb HE YIS JOKHOTO BHUMAHHUS
PEeTYIUPOBAHMUIO 3TON MPOOIEMBI, YTO TPEMATCTBYET Pa3BUTHIO WHBECTHU-
LUOHHOW TPHUBJIEKATEIHPHOCTH M YBEIMYCHUIO KOJUYECTBA PEATHU3YEMBIX
MPOEKTOB rOCYIaPCTBEHHO-YaCTHOT'O MapTHEPCTBA.

Heobxoammo mpoBecTr pa3HUIly MEXIy MOHATASIMH OOBEKTa M Tpe.-
MeTa KOHIIECCHOHHOTO corjarmeHus. [IpenMeToM KOHIIECCHOHHOTO COTJIa-
[IEHUS, 110 HAIIEeMYy MHEHUIO, SIBIISIOTCS IEHCTBUA CTOPOH MO CO3IAHHUIO U
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(mwmm) pexorctpykuuu ompeneneHaoro B @3 Ne 115 «O kOHIIECCHOHHBIX
COTJIAIIEHUAX» MMYIIECTBA, OCYIIECTBICHHIO NEATENLHOCTH C €ro Hc-
MOJIb30BaHUEM, a TaKKe 00s3aTeNbCTBA KOHLEAEHTA NMPENOCTaBUTh KOH-
[IECCHOHEPY TpaBa BIAJCHUS W MOJIH30BAHHUS OOBEKTOM KOHIIECCHOHHOTO
COTJIALIIEHU JUIA OCYIIECTBICHHSI KOHKPETHOH 1€ATEIbHOCTH.

HekoTopsie aBTOpPBI CUUTAIOT, YTO MPEIMET AOTOBOPA — 3TO MaTepHalIb-
HBIH OOBEKT, WMYIIECTBO, KOTOPOE OJHAa CTOPOHA O0s3yeTcs IepenaTh
apyroii cropore’. OXHAKO KOHIECCHOHHBIH OOBEKT, paccMaTpHBACMbIil
M30JIMPOBAHHO OT JEUCTBUI CTOPOH B MEPBYIO O4Yepelb, KOHI[ECCHOHEpPa HE
JaeT TOYHOT'O INPEJICTABJIECHUSA O TOM IPABOBOM pE3yJbTaTe, Ha JOCTHIKE-
HHE KOTOPOTO HAIMIPABJIEHO JAaHHOE COTJIAIICHNUE.

Crnenyet coriacutees ¢ B.B. BurpsHckum, yTBepxaalonmm, 4To Cyll-
HOCTB IpeIMETa JIOTOBOPA AOJDKHA ONPEACIATHCS KaK MpeaMeT 00s3aTelb-
CTBa, BRITEKAFOIIETO M3 JOTOBOPA, MIPEACTABIISIONINK CO00H AeHCcTBUS (WITH
Oe3zelicTBIE), KOTOPBIE JODKHA COBEPIIUTH (MM OT COBEPIIEHUS KOTOPBIX
JIOJIKHA BO3JIEPIKATHCS) 00A3aHHAs CTOPOHA'.

JlaHHBIN TIOIX0/ BBHITIISAIUT BIIOJTHE 0OOCHOBAaHHBIM NMPUMEHHUTENHHO K
IpenIMeTy KOHIIECCHOHHOTO COTJIAIIeHHs, KOTOPBIH 00pa3yeT COBOKYII-
HOCTb CJIEIYIOIIUX yCIOBHIA:

1) 00s13aHHOCTH KOHLIECCUOHEPA 110 CO3AAHUIO U (MJIH) PEKOHCTPYKIHMU
00BEeKTa KOHIIECCHOHHOTO COTJIAIICHHS;

2) 00s3aHHOCTh KOHILIECCHOHEpa OCYLIECTBIATH JESATENbHOCTh C HC-
MOJIb30BaHUEM O0BEKTA 3TOTO COTJIAILCHHUS;

3) o0s3aTenbCTBa KOHIIGACHTA MPEIOCTaBUTh KOHIIECCHOHEPY Ha CPOK,
yCTaHOBJIeHHBIﬁ KOHIOECCUOHHBIM COIJIAIICHUEM, IIpaBa BJIAACHUA U I1OJIb-
30BaHHs OOBEKTOM KOHIIECCHOHHOTO COTJIALICHHUS UIS OCYILECTBIICHHUS
JAHHOU NIesSTEIbHOCTH.

AmnanornyHod mozunuu npuzaepxusaerci BAC PO B OnpeneneHun
Ne BAC-13554/09 ot 30.10.2009%. B u. 1 cr. 10 ®3 Ne 115 Taxoe ycrnosue

! ®Denepanbhbiit 3ak0H 0T 21.07.2005 Ne 115-D3 «O KOHIECCHOHHBIX coTJalie-
Husx». C m3menenusmu // Cobpanue 3akoHonarenabctBa PO, 2005. No 30 (u. 2) .
Cr. 3126.

2 TperpsikoB A.M. OcoOeHHOCTH TIpeaMeTa KOHIIECCHOHHOTO COTJIAIICHUS //
busnec B 3akone. 2010. Ne 4. C. 96.

3 Bparuuckuit M.W., Butpsuckuit B.B. JoroBopHoe mpaBo. Kuura Bropas:
HoroBops o nepenaue nmymectsa. — M.: CratyT, 2011. C. 780.

* Onpenenenne BAC P® ot 30.10.2009 Ne BAC-13554/09 no nemy Ne A55-
16017/2008: http://base.consultant.ru/
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0 TpenMeTe KOHIIECCHOHHOTO COTJIAIIeHHs, KaK 003aTeIhCTBO KOHIIEIEH-
Ta MPEeIOCTaBUTh KOHLIECCHOHEPY MpaBa BIaJACHHs U MOJIb30BaHUS 00BEK-
TOM KOHIIECCHOHHOT'O COTJIAICHMS Ul OCYIICCTBIICHHS NAHHOH HesTelb-
HOCTH, HE HAILIO OTPAKECHUSI.

B TecHOI ¢BsI3M C MPeIMETOM HAXOMSTCS CYIIECTBEHHBIE YCIIOBHS, OT-
HOCSAIINECS K 0OBEKTY KOHLIECCHOHHOTO COTJIAIIEHHsI. 3aKOHOAATENb Cpean
CYIIIECTBEHHBIX YCJIOBHH IIOTOBOpa yKa3bIBaeT, BO-NIEPBHIX, OMHCAHHE, B
TOM YHCIIE TEXHHKO-DKOHOMHUECKHE TTOKA3aTeH, 00heKTa KOHIIECCHOHHO-
IO COTJIallleHus, a BO-BTOPBIX, LEIH M CPOK Tepeladyd M UCIIOJIb30BAHUS
(3kcmuryaranumu) oO0bekTa KOHIIECCHOHHOTO cornamienus (m. 4 crt. 10 @3
Ne 115). IIpumepoM aHAIOTHYHOTO MOAX0Ia Cy/aa K PAaCCMOTPEHHUIO CIIOpa
C y4acTHeM CTOpPOH KOHIIECCMOHHOTO corjiameHus siusercs [Tloctanosie-
me ®AC okpyra ot 21.11.2011 Ne A10-444/2011', B koTopoM paccmar-
pUBaJICA UCK KOHIIEIEHTa O MPU3HAHUN KOHIIECCHOHHOTO COTJAIIEHUS He-
3aKTrodeHHBIM. Mcrerr ceputancs Ha HapymieHue 1. 6 9. 1 cr. 10 @3 Ne 115,
yKa3bIBasi, YTO MEXAY CTOPOHAMM HE OBUIO NOCTHUTHYTO COTJIAIIEHHE MO
CYIIIECTBEHHOMY YCJIOBHIO — IIETTH UCTIOJIh30BAHHUS BHOBbH CO3/IaHHOTO 00B-
exta. Cy/ BCTal HA CTOPOHY KOHIIECCHOHEPA, YCTAHOBUB, YTO HAIIMYUE B
KOHIIECCHOHHOM COTJIaIlIeHHH TpeAMeTa, OOBEKTOB COTJIAICHHS, e UX
HCTIONIb30BaHMs CBHJIETEILCTBYIOT O COTJIACOBAHHOCTH CTOPOHAaMH LENU
KOHIIECCHOHHOTO corjameHusi. OTCyTCTBHE B KOHIIECCHOHHOM CoOTJarie-
HUM TPSMOTO YKa3aHHUsS Ha LeJb 3TOr0 KOHIECCHOHHOTO COTJIallleHusl He
SIBIISIETCS. OCHOBAHMEM [UIs MPHU3HAHUS KOHIIECCHOHHOTO COTJAIICHUsS He-
JEUCTBUTEILHBIM.

Jiist ycTaHOBJIEHHsI Kpyra O0ObEKTOB KOHIIECCHOHHOTO COTJIAIICHUST He-
00X0IMMO OIPENeNUTh MOHATHE 00BbEKTa TAHHOTO JOTOBOpA.

Opnolt u3 HanboJee PacIpOCTPaHEHHBIX TOUYEK 3PEHHS SBISETCS MO3U-
umst O.H. CaBunOBOIA, KoTOpasi, passusas Teopuio O.C. Modbde’, Boimems-
€T TPH B3aHMOCBSI3aHHBIX MEXKAY CO00H o0bekTa: 1) MaTepuanbHBIA 00b-
eKT (CO3JaHHOE HIM PEKOHCTPYHpPYEMOE HEIBM)KHMOE HMYIIECTBO WIIN
HEABIKAMOE UMYIIECTBO U JBIKAMOE UMYIIECTBO, TEXHOJIOTHYECKU CBSI-
3aHHBIE MEXKAY COOOH W MpeqHa3HaYeHHBIE JJISI OCYLIECTBICHUS AeATEIb-

! Mocranosnenne denepaabHoro apouTpakHOro cyaa Boctouno-Cubupckoro
oxpyra ot 21.11.2011 mo memy Ne A10-444/2011 http://base.consultant.ru/

* CasunoBa O.H. K Bompocy 06 M3MEHEHMH M NPEKPalleHUH KOHIECCHOHHBIX
cornamenuti // YepHble TBIPHI B POCCHICKOM 3akoHOaTenbCTBE. 2008. Ne 4.

> Hodpde O.C. Coperckoe rpaxaaHckoe mpaso. — M.: FOpua. mut., 1967.
C.217.
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HOCTH, IIPENYCMOTPEHHOMN KOHIIECCHOHHBIM COTJIAIIICHUEM);
2) ropuanyeckuil 00bEKT (AeATeNFHOCTh KOHIIECCHOHEPA 110 CO3JaHHIO WIIN
PEKOHCTPYKIMU KOHLECCHUOHHOTO O0BEKTa M €ro JajbHeHIIas dKCIUTyaTa-
musi; 3) BoeBOW 00BeKT (0OIIeCTBEHHBIH WHTEpPEC, Ha YIIOBIETBOPEHHUE
KOTOPOT'O HAIpPaBJIEHO 3aKII0UEHHE KOHIIECCHOHHOTO COTIAMICHH)) .
[osunuio O.H. CaBuHOBOI O TPOHHOM OOBEKTE KOHLECCHOHHOTO CO-
rnawmenus onposepraet [[.FO. 3achinkuH, yTBEpKAast, YTO «C TOUKH 3PEHUS
JAHHOTO TMOX0J]a OOBEKT IEPBOT0 POAA COCTABIISAIOT JIEHCTBHS 1O Mepea-
4ye UMYILEeCTBa, 00BEKT BTOPOro poaa — nepeaaBaemas Bemb. OnHako neii-
CTBHA 00S3aHHOTO JIMLA, SIBISIOIINECS €ro 00sS3aHHOCTBIO MEpenaTbh UMy-
IECTBO, COCTABJIAIOT COACPIKAHUEC IMMPABOOTHOIICHUA U HE MOTYT SABJIATHCA
ero oGbekToM»’. OH HCKIIOYaeT BOJEBON OOBEKT, YTBEPHKAAs, UTO BOJIA
SIBIISIETCSL DJIEMEHTOM JI€€CIIOCOOHOCTH, HEOTAEIMMAa OT JIMYHOCTH CyOBeK-
Ta, IOITOMY OOBEKTOM IMPABOOTHOLICHHUS BBICTYNAaTh HE MOXKET. ABTOD
OTOXACCTBJIACT ABA OTUX IMOHATHA, paCCMaTpUBasi 00BEKT KOHIIECCHOHHOT'O
COTJIAIlIEHUS KaK 00BEKT JIF000T0 TPaKAaHCKOTO MPaBOOTHOLICHUSI.
W3 ananu3a 3aKOHOJATENbCTBA MOXKHO BBISIBUTH HECKOJBKO OTIIMYH-
TEJBHBIX 0COOEHHOCTEH 00BEKTa KOHI[ECCHOHHOTO COTIIANICHMS.
Bo-nepBhIX, B KauecTBe 00BbEKTAa KOHIIECCHOHHOTO COTJIAIICHHUS MOXKET
BBICTYIIaTh HEJBHKUMOE MMYIIECTBO WM HEJBM)KHUMOE U JBM)KHMOE, €CIIH
00BEKTH TEXHOJIOTHYECKH CBSI3aHBI MEXKIy COO0W M MpeaHa3zHAYCHBI IJIS
OCYIIIECTBJICHHS JAEATEIbHOCTH, MPEAyCMOTPEHHON KOHIIECCHOHHBIM CO-
ranieHdeM. Tak, Ipu peKOHCTPYKIUH a3pOIOPTOB HEBO3MOKHO OTACIUTh
WHOE HMYLIECTBO (IBM)KMMOE HMYILIECTBO, HEMaTepUalbHbIC AKTHBBI),
0COOEHHO TIPH YCIOBUH OecniepeOoiHOr0 (hyHKITMOHUPOBAHUS 00BEKTA.
Bo-BTOpBIX, YKa3aHHBIN NIEPEYEHb HOCUT 3aKPBITBIA XapaKTep, B CBSI3U C
YeM CTOPOHBI HE MOTYT 3aK/IIOYUTh KOHIIECCHOHHOE COTJIalllEHHE B OTHO-
IMEHUKW WHOI'0 MMYyIIECTBA. OO0bexTamu KOHIIECCMOHHBIX COTJIAIICHUH SIB-
JISIIOTCA UCKITFOUUTENBHO 00BEKThI HHQPACTPYKTYpHI — pusndeckue 00beK-
TBl M CHCTEMBI, KOTOPBIE CBSI3aHBl C IPEJOCTaBICHHUEM OMPEIEIEHHBIX
ycIyr. Y4YacTKd HEAp U 3€MENbHbIE YYacCTKH He BXOAAT B JaHHBIN Iepe-
YCHb. PeI‘y.TII/IpOBaHI/IIO TaK Ha3bIBACMbIX «HCAPOIIOJb30BATCIbCKHUX KOH-

1

KnermoBa S1.B. O0bekt koHIeccnoHHOTo coriamenus // CoBpeMeHHas
HayKa: akTyaJbHbIe Mpo0sieMbl Teopun u mpaktuku. 2013. Ne 3. C. 123.

2 3achIKHH J.1O. O6bexT KoHIECCHOHHOTO cornamenwst // [IpaBo u momuTHKa.
2010. Ne 11. C. 203.
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neccuit» mocwsieH PeaepanbHbnii 3akoH 0T 30.12.1995 Ne 225-D3 «O co-
TIIALIEHUSX, O pa3iele TPOTYKIHI) .

N3menenus @3 Ne 115, secrynusmmue B cuity ¢ 1 mas 2015 1., B cT. 4 1o-
MMyCKAaIOT 3aKJII0YeHHE KOHIIECCHOHHOTO COTJIAIIeHWs B OTHOIICHWU He-
CKOJILKHX OOBEKTOB, €CJIM 3TO HE MPUBEACT K OTPAaHUYCHUIO KOHKYPEHIIUH.
JlanHass BOBMOXKHOCTh HE TPEyCMOTpPEHa B OTHOIICHUU OOBEKTOB TEILIO-
CcHaOXEeHMsI, IIEHTPAJN30BAHHBIX CHCTEM TOPSYETO BOJOCHAOXKEHHUS, XO-
JIOJTHOTO BOJOCHAOXEHUS M (MJIH) BOJIOOTBEICHUS WU OTICITHHBIX O0BEK-
TOB TaKUX CHUCTEM, €CIIH peaH3alsl OCYIIECTBIISAETCS MO PeryIupyeMbIM
ueHaM (tapugam).

B mepedenp 00bEKTOB KOHIIECCHOHHOTO COTJIALICHHS BKIIOYEHBI Orpa-
HUYEHHO 000POTOCIIOCOOHBIE 0OBEKThI, KOTOPHIE MOTYT HaXOJIUThCS TOJb-
KO B IMyOJMYHOW COOCTBEHHOCTH, HAampuUMep OOBEKTHl MH(PPACTPYKTYPHI
MOPCKOTO TOpTa, CyJa, OCYIIECTBIIONINE JEJOKOIbHYIO TPOBOJKY U AP.
OpHaKo MOJIOKEHUS 3aKOHA O MPUHAUIEKHOCTH ATHX 00BEKTOB JUIIb Poc-
cuiickoit @enepanvy BOBCE HE UCKIIOYAIOT BO3MOXKHOCTU UX NEpenayu, 1o
Tpa)XXTaHCKO-TIPABOBBIM CJENIKaM, BO BIIQJICHWE W TIOJH30BAHWE FOPUIIUE-
CKMM JHUIIaM W WHIWBHIyIBHBIM TpennpuHuMmareisiM (4. 4 cr. 29 O3
Ne 115).

B pesynbTaTe uccnenoBaHusi cocTaBa UMYILIECTBA, B OTHOUIEHUH KOTO-
pOTO0 MOXKET 3aKII0YaThCsl KOHIECCHOHHOE COTJalIeHHe, MOXKHO CJIeNaTh
BBIBOJI O TOM, YTO OHO HE MOXKET OBITh 3aKIIOYCHO B OTHOIICHUU TPEIIIPH-
SITUSI KaK UMYILIECTBEHHOTI'O KOMILIEKCA, TaK KaK 3eMeNbHbIC YUYaCTKHU, Mpa-
Ba TpeOOBAaHMUS U JIOJITH, BXOJSIINE B €T0 COCTaB, HE MOTYT IEPEaBaThCs
10 KOHIIECCHOHHOMY COTJIAIICHHIO.

Hogemoli AeiCTBYIOIIEr0 KOHLECCHOHHOTO 3aKOHOJATENbCTBA SIBISET-
Csl HOpMa, COTJIACHO KOTOPOI OpraHbl UCTIOIHHUTEIHHON BIACTH BCEX YPOB-
Hel 00s13aHBI eXeroaHo 10 1 deBpans TEeKyIero roja yTBEpKIaTh Iepe-
YeHb MOTCHIUAILHBIX OOBEKTOB, B OTHOIICHHUHM KOTOPBIX IUIAHUPYETCS
3aKII0YEHUE KOHLIECCUOHHBIX cornamieHud. [laHHBIM mepedeHb AOMKEeH
OBITH pa3MertieH B ceTn MHTepHET (1. 3 cT. 4 3 Ne 115).

B-tpetbux, HopMmBl D3 Ne 115 He M03BOINISAIOT paccMaTpuBaTh B Ka4yecT-
Be 00BEKTa JeATeIbHOCTh, IIPAaBO Ha OCYIIECTBICHUE KOTOPOW MpHHAIIIC-
KUT MyOIHMYHO-TIpaBOBOMY 00pa3oBaHHI0. TeM He MeHee BBIJIEIICHUE B Ka-
YEeCTBE CAMOCTOATEIHHOTO OOBEKTa KOHIIECCHOHHOTO COTJIAIICHHS TaK
Ha3bIBAEMBIX MOHOIIOJIBHBIX BUJOB ACSITEILHOCTH H3BECTHO BO MHOTHX

! ®enepanbhblii 3aK0H ot 30.12.1995 Ne 225-®3 «O cornaueHusx, o pasjene
npoaykuum» // Cobpanue 3akoHogarenscTBa PO. 1996. Ne 1. Cr. 18.
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ctpanax (@paunmus, WUramus u T.4.). IIpu3HaBano Takyro HeATEIbHOCTH
o0bekToM KoHIeccun COBETCKOe KOHIIECCHOHHOE IpaBo. Kak ormeuan
B.A. Jlannay, «0OBEKTOM KOHIIECCHH SIBIIIIOTCS JIEHCTBUS (BHEIIHSS TOP-
TOBJIS), TIO OOIEMY MPaBUITY U3BATHIE U3 YaCTHOTO 000poTa. TOUHO Tak ke
B ciydae, npeaycmotrpeHHoM cT. 55 'K PCOCP (BiaaeHue npeanpusTueM
C 4uCIIOM pabounx 0ojiee YCTAaHOBICHHOTO 3aKOHOM), OOBEKTOM KOHIIEC-
CUH SBIIIOTCS JAEUCTBUS (TIPOM3BOJICTBO CBBINIC OMPEICICHHOTO 00BheMa),
110 06IIEMy TPABHITY H3bSTHIE H3 YACTHOTO 000POTa» .

[MpakTika 3apyOeKHBIX CTpPaH TOKa3bIBAET, YTO YACTHBIC CTPYKTYPHI
CHOCOOHBI 3(PEKTUBHO OCYIIECTBIIATH BHIBI JACATEIBHOCTH, KOTOPHIE OT-
HOCSITCA K OTIIPABJICHUIO IMTyOIMYHBIX (DYHKITUI ToCyaapcTBa (B YaCTHOCTH,
B3UMaHHE HAJIOTOB, COJICPKAHUE YACTHBIX TIOPEM, CO3/IaHHUE YACTHBIX CY-
JNeOHBIX TPUCTABOB-UCIIONHUTENEH) WM COCTAaBISIOT TOCYIapCTBEHHYIO
MOHOIIONUIO (HalpUMep MPOW3BOICTBO AIKOTOJBHOMN MPOIYKINH, HapKO-
THYECKHX U TICHXOTPOIHBIX BEIIECTB) .

B Poccuu Takue KOHIIECCHOHHBIE COTJIAIICHUS HE MEHEe aKTyalbHBI,
4eM cozflaHne HHPPACTPYKTYPHBIX OOBEKTOB HA UX OCHOBE. JDTO MOTIIO ObI
yIyqmuTh 3¢G(GEKTUBHOCTD BBIITOJHEHUS TOCYAapCTBEHHBIX QyHKuuA. Of-
HAaKO CETOJIHS CYIIECTBYIOT MPEMSATCTBUS )i BKIFOUCHUS B MEepPeUCHb 00b-
€KTOB KOHIIECCHOHHOTO COTJIAIICHUsS] MOHOIIONBHBIX BUIOB JCATEIHHOCTH
rocyapcTBa.

HopMbl aHTUMOHOMIOIBHOTO 3aKOHOJATENBCTBA YCTAHABIHMBAIOT 3alpeT
HAJEINATh XO3AHCTBYIOIIUX CYOBEKTOB (YHKIHMSAMU W TpaBaMU OPTraHOB
rOCy/IapCTBEHHOM BJACTH M MECTHOTO CaMOYNpAaBJICHHSA, YTO OTPAKEHO B
1. 3 cr. 15 ®enepansHoro 3akona Ne 135-03 «O 3aruTe KOHKYPEHIHI .
[TorTOMy HEBO3MOXKHO BKJIIOUATh MOHOIIOJBHBIE BUIBI ACSATEIHHOCTH TO-
CyllapcTBa B TPaKJAaHCKO-TIPABOBYIO KOHCTPYKIIUIO KOHIIECCHOHHOTO CO-
rnameHus. Ho yauTeIBas CTpeMUTENbHOE Pa3BUTHE KOHIIECCHOHHON TIPaK-
THUKH, BO3MOXXHO B OJiKaiiiiee BpeMsi OTHECEHHE OT/ICIIbHBIX MOHOIIOJb-
HBIX BHUJIOB JICATEIBHOCTH T'OCYAapCTBa K OOBEKTAM KOHIIECCHOHHBIX CO-
[JTAIIEHUH.

B-ueTBepThIX, 3aKOHOAATEIHCTBOM MPEIYCMOTPEHO 3aKIIIOYEHHE HC-
KIFOUYUTEIFHO NWHPPACTPYKTYPHBIX KOHIIECCHOHHBIX COTJAIICHUH U HE J0-

' Jlanmay B.A. Konneccuonroe npao Coroza CCP. — M.: TIpaBo u H3HS,
1925. C. 221.

% 3aceimknH J1.JO. Ykas. cou. C. 2041.

3 DenepanbHblii 3aK0H 0T 26.07.2006 Ne 135-D3 «O 3ammTe KOHKYPEHIMMY.
C m3menenusmu // Cobpanue 3akoHomatenbeTBa PO. 2006. Ne 31 (1 1.). Ct. 3434.
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ITyCKAeTCsl 3aKJIIOYEHHE COTJIALICHNH, HE CBS3aHHBIX HEMOCPEICTBEHHO C
JKCIUTyaTalyeil HeABMKMMOTO MMYIIECTBA, HAIpUMEp AOTOBOPOB, MOI00-
HBIX KOHIIECCHSIM B cdepe OKa3zaHHs YCIyT («Service concession»), mpemy-
cMoTpenHbix JupexktuBamu EC 1 pacpocTpaHeHHBIX B MUPOBOM ITPAKTUKE.

N3 aHanu3a poCCUMCKON IPAKTUKH 3aKIIOUEHUS KOHIIECCUOHHBIX CO-
ITIAIIEHUH MOXHO CIeNaTh BBIBOA O TOM, YTO AJsl KOHIIECCHOHepa Haubo-
Jiee TIPHUBIIEKATEIHHBIMH SBIISIOTCS OOBEKTHI COIMAFHON M TPAHCIIOPTHON
MH(PACTPYKTYPHI .

B-naTeIX, B cocTaB 00beKTa KOHLIECCHOHHOTO COTJIAIICHHs OOBIYHO
BXOZST J1BAa WX 00Jiee OTHOCHTEIBHO CaMOCTOATENIBHBIX, HO OOBEIMHEH-
HBIX OOIIMM Ha3HAYEHHUEM OOBLEKTA.

ITockonpKy OAHHMM M3 CYIIECTBEHHBIX YCIIOBHI KOHIIECCHOHHOTO CO-
ITalICHUs SBIIIETCA COCTaB M onucanue oobekra (4. 1 cT. 10 d3 Ne 115),
ocoboe 3HaueHne nprodpeTaeT MpaBWIIbHOE OIpeIeIeHHe HMYIIEeCTBa, KO-
TOpoe OyJeT rmepenaBaThCsl B KOHIIECCHIO.

OTcyTcTBHE TEXHUKO-3KOHOMHUYECKHX TMOKa3aTesiell 00beKTa KOHLIECCH-
OHHOTO COTJIAIICHUS HE SBISIETCS OCHOBAaHUEM [T TIPU3HAHUS KOHIIECCH-
OHHOTO COTJIAIIEHUS HEJEHCTBUTENBHBIM, €CIH yKa3aHHBIE ITOKa3aTelIH
MIEPEYUCIIEHbl B JIOTIOJIHUTENBHOM COTJIAIIEHUH K KOHIIECCHOHHOMY CO-
rnamenuio. JlanHas mo3unus u3noxeHa B [locranosnenun. JleBatHannaro-
ro apOMTPaXXHOTO ameusIMuOHHOTO cyda oT 26.10.2012 mo ngemy
Ne A35-14080/2011°.

U3 TekcTa KOHLIECCHOHHOTO COTJIALICHHUS CIIEA0BANIO, YTO MPEIMETOM
COTJIAIIIeHHs SIBIITIOTCS TIpaBa BIIAJCHHUA W MOJIb30BAHUS UMYIIECTBEHHBIM
KOMIUIEKCOM, COCTOSIIINM M3 00BEKTOB MepepaboTKH M yTHIN3AUH (3aX0-
pOHEHHS) OBITOBBIX OTXOJIOB, OOBEKTOB, NMPEJHA3HAYCHHBIX AJIS 0JIArOyCT-
poiicTBa TeppUTOpUi, U OOBEKTOB COIMAIHHO-KYJIHETYPHOTO Ha3HAYEHUS
ropoaa O0ostHH, yKa3aHHBIX B MpritokeHHu Ne 1 k cormamieHuro.

B mocranoBnenun ®AC VYpansckoro okpyra ot 03.09.2012
Ne ©09- 6746/12 no nemy Ne A50-22136/2011 oTmedaeTcst, YTO U3MEHEHHE
TEXHUYECKUX XapaKTEPUCTHK OOBEKTa KOHIIECCHOHHOTO COTJIAIICHUS B
Mpoliecce ero PeKOHCTPYKIMH He BIeUeT MPeKpalleHus Ha Hero mpasa co0-

! SIpmanpuyx M.B. TIpakTHKa MpHMEeHEHHs KOHIECCHOHHBIX COTJIALICHHI st
pa3BUTHA peTHOHANbHON WHGppacTpykTypsl B Poccuiickoit ®eneparmm: http://
base.consultant.ru/

* TloctaHoBNeHue JIeBATHAMIATOTO apOUTPAKHOTO AMEILIAIMOHHOTO Cy/Ia OT
26.10.2012 mo memy Ne A35-14080/2011: http://base.consultant.ru/
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CTBEHHOCTH KOHIIEACHTA U HE SBJSETCS OCHOBAaHUEM JIJIs TIEpEXoja IpaBa
COBCTBEHHOCTH Ha JAHHBIH 00BEKT K KOHIIECCHOHEDY .

B-1mecThIX, KOHIIECCHOHHBIN OOBEKT IMOCHE €ro CO3AaHus TU00 PEeKOH-
CTPYKIIMU KOHIIECCHOHEPOM B TE€YEHHE BCETO CPOKa KOHI[ECCHOHHOTO CO-
[JIANICHUS OCTAETCS B COOCTBEHHOCTH KOHIIC/ICHTA.

[IpaBo cOOCTBEHHOCTH Ha KOHIIECCHOHHBIH OOBEKT HE MEPEXOAUT K KOH-
LIECCHOHEPY, MMOCIEeIHUI MOTyYaeT OT KOHIENEHTa TOJIhKO MpaBa BIIAJACHUSL
U T0JIb30BaHUsI KOHIIECCHOHHBIM OOBEKTOM B LIENSIX €ro AKCIUTyaTallud U
W3BJICUCHHS TPUOBUIA. YCJOBUS COTJIAIICHHUN, YCTAHABJIMBAIONIME WHBIC
MpaBUiia, MOTYT OBITh MPHU3HAHBI CyIOM NpoTHBopedammu 4. 10 cr. 3 @3
Ne 115 1 cOOTBETCTBEHHO HEAEHCTBUTENLHBIMHE 110 CT. 168 'K PD.

3akoHOM «O KOHIIECCHOHHBIX COTJIAIIEHUSIX)» YCTAaHOBICHO 00s3aTeib-
HOe TpeOOBaHME O TOM, YTO HAa MOMEHT 3aKIFOYCHHS KOHIIECCUOHHOTO CO-
TJIANIEHNsI €r0 OOBEKT JOJDKEH OBITh CBOOOAHBIM OT MpPaB TPETHUX JIHII,
HCKJIIOYCHHUEM SIBJISIFOTCS:

¢ aBTOMOOWJIbHBIC JOPOTH HJIH Y4YacTKH aBTOMOOHWIIBHBIX JOpOT, 3a-
IIUTHBIE JTOPOKHBIE COOPYKEHHS, MCKYCCTBEHHBIE IOPOXKHBIE COOpYIKe-
HUS, IPOU3BOACTBEHHBIE O0BEKTHI, TO €CTh OOBEKTHI, HCIIOJIb3YEMbIC MPH
PEMOHTE, COJCPKaHUKU aBTOMOOWJIBHBIX JOPOT, 3JIEMEHTHI 00yCTpONCTBA
ABTOMOOMIIBHBIX JIOPOT, OOBEKTHI, MPEAHA3HAYCHHBIE ISl B3MMAHUS TLIa-
ThI, 00BEKTHI JOPOKHOTO CEPBHUCA;

** 00BEKTHI KOMMYHATBHOTO XO3SICTBA, B TOM YHCIIE OOBEKTHI BOJO-,
TEIUIO-, Ta30- U SHEPTrOCHA0XKEHNS, BOJJOOTBEICHHUS, OUUCTKH CTOYHBIX BO/I,
repepaboTKu U YTHIN3AUHU (3aXOPOHEHHsI) OBITOBBIX OTXOJIOB, OOBEKTHI,
MpeIHa3HAYCHHBIC IS OCBELICHUS TEPPUTOPHUI, O0BEKTHI, IIpeIHA3HAUCH-
HbIC Ui OJIArOyCTPOWMCTBA TEPPUTOPUIN, a TaKKE OOBEKTHI COIUATBHO-
OBITOBOTO Ha3HAUEHUS.

[IpoaHanu3upoBaHHble CyacOHbIC PEIICHHS IAlOT OCHOBAHUE CJHIEIATh
BBIBOJ] O TOM, YTO CYJbI PHUICPKUBAIOTCS TAHHOTO MOJIOXKEHUS, U €CIIH Ha
MOMEHT 3aKJIFOUCHUs KOHIIECCHOHHOTO COTJIAIICHUS B OTHOIIEHWH HHBIX
00BEKTOB COXPAHSIOTCA TpaBa TPETHHX JIHUII (B TOM YHUCIIE MIPAaBO OIEPATHB-
HOTO YTPABJICHUS WM XO3SMCTBEHHOTO BEIICHHUS YHUTAPHBIX TPEATIPUSATHIA),
MIPU3HAIOT TaKWe KOHIIECCHOHHBIE COTJIAIIICHUS HEeJICHCTBUTEIbHBIMH.

Hanpumep, B IloctanoBnenun ®AC Ypansckoro okpyra ot 11.05.2010
No ©09-3408/10-C6' KkoHIecCHOHEPY OBLIO OTKA3aHO B PETHCTPAIMH 00-

! Penmmukas A.B. T'ocyIapcTBEHHO-4aCTHOE MAPTHEPCTBO KAK AlbTEPHATHBA
koHTpakTHOH cucteme // FOpuct. 2014. Ne 5. C. 36.
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pEeMeHeHHs MpaB COOCTBEHHUKA 10 KOHIIECCHOHHOMY COTJIAIIICHHUIO, 00BEK-
TOM KOTOpPOTO BBICTYNAJO HMYIIECTBO, HCIIOJIB3yeMOE A Iepefaud U
pacnpenencHus dIEKTPUUECKOW SHEPTHH, B CBSI3U C HAJMYMEM B OTHOIIIE-
HUU JTAHHOTO OOBEKTa MpaBa OMEPATHBHOTO YIPaBIEHUs OIOIKETHOTO yd-
pexnenus.

BaxHoil rapaHTHell CTUMYJIMPOBAaHHS Pa3BUTHS KOHLIECCHOHHBIX CO-
TJIAIIEHAN SIBIIIETCS YCTAHOBJICHWE IPENMYIIECTBEHHOTO TpaBa KOHIIEC-
CHOHEPAa Ha BBIKYII 00BEKTa COTJIAIIEHHUS 110 E€T0 pBIHO‘IHOfI CTOUMOCTH, B
cllyyae ecii OH ObUI BKIIIOYEH B TUIAaHBI MPUBATH3aLUU HUMYIIECTBA COOT-
BETCTBYIOIIETO IyOIMYHO-TIPABOBOTO 00pa30BaHuUs, YTO OTPaXKEHO B CT. 4
®3 Ne 115. Cam moroBop B ciIydae corjiacus KOHIIECCHOHEpa Ha IpHoOpe-
TeHHE 00BEKTa COTJallleHUs NOJDKEH OBITh 3aKJI0ueH He IMOo3JIHee, YeM 3a
TPUILATh AHEH O OKOHYAHUS CPOKa AEUCTBUS KOHIIECCHOHHOIO cOTrjale-
HUs. BO-BTOPBIX, IpeIoKeHNE O MPHOOPETeHHH WMYIIECTBA, BXOISAIIETO
B O0OBEKT KOHIICCCHOHHOT'O COIJIalICHHA, JOJIKHO OBITH HaIpaBJIC€HO KOH-
LIECCHOHEPY HE MO3AHEe TPUALATH JHEW CO THS MPUHATHUS pelieHus 00 yc-
JIOBHSIX TIPUBATH3aI[MHM TaKOTO MMyIiecTBa. Kpome Toro, ycraHaBimBaercs
OTpaHMYCHHE Ha YCTYNKY KOHIIECCHOHEPOM IpaBa MpHOOpETeHNsT 00BEKTa
COTJIALIEHHUS.

AKTyaJIbHBIM SBJISE€TCS BOIPOC O CMEHE COOCTBEHHHKA MMYIIECTBA, I1e-
PEAAHHOTO TI0 KOHIIECCHOHHOMY COTJIAIICHUI0. JIaHHBIA (pakT HE SBIISETCS
OCHOBAaHHEM I TPHU3HAHUSA TAaKOrO KOHIIECCHOHHOTO COTJIAIIEHUs He3a-
kiroueHHbIM. [Ipu cMeHe coOcTBeHHHKa 00BEKTa KOHLIECCHOHHOTO COTJia-
[IeHUS] IPUMEHSIOTCS. HOPMBI 00 apeH/e, COTJIaCHO KOTOPBIM Mepexo.T ipaBa
COOCTBEHHOCTH Ha CAAHHOE B apeHy MMYIIECTBO K APYTOMY JIHILY HE SBIIS-
€TCA OCHOBAHUEM JIA UBMEHCHU S WIN PACTOPIKCHUA NOTOBOpA apCHABI.

Jist oTmenpHBIX 00BEKTOB 3aKOHOIATETh YCTAHOBHI JOTIOTHUTENbHbIE
TpeboBaHng Kak B DenepanbHBIX 3aKOHAX, TaK U B MPUMEPHBIX KOHIIEC-
CHUOHHBIX corjauieHusx. Hanpumep, opsioK U yCiaoBUsl YCTaHOBIICHUS U
HW3MEHEHHS IUIaThl 3a NMpOoe3] TPAHCIOPTHBIX CPEICTB IO IIATHON aBTO-
MOOMJIBHON JOpOTe WM IUIATHOMY YYacTKy aBTOMOOMJIBHOW IOpOTH, I0-
PSIAIOK B3UMaHMSl TaKOW TUIaThl, a TakK)K€ MaKCHUMaJbHBIM pa3Mep Takou
IUIaThl U NOPAAOK €ro MHACKCAIIUU ABJIAIOTCA CYHICCTBCHHBIMU YyCIIOBUA-
MU IPH 3aKITIOUYEHUH KOHLIECCHOHHOTO COTJIAIlEHUS B OTHOIIEHHUH IUIaT-
HOM aBTOMOOMIILHON IOpOTW B COOTBETCTBHH €O CT. 38 ®3 «O6 aBTOMO-

! TlocranoBnenne deepatbHOro apOHTPAKHOTO Cyaa YPalbCKOro OKpyra oT
11.05.2010 Ne ©09-3408/10-C6 http://base.consultant.ru/
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OMIIBHBIX IOpOrax W O AOPOXKHOIl mesTenbHOCTH B Poccuiickoit denepa-
>

Crnenyer oOpatuTh BHUMaHU€ Ha OOBEKTHl KOHLIECCHOHHBIX COTJIaLle-
HUM, KOTOpBIE 3aKIIOYAIOTCS HAa MYHHLIMIAIBHOM YPOBHE. OTO IpEXAe
BCEro OOBEKTHl KOMMYHaJIbHOTO X03siicTBa — 180, commanbHOM cdepbl —
65, sHepreTuxy — 149 mpoexTos’.

B conmansHOU chepe Hanboublee KOTHIECTBO KOHIIECCUN peaTn3yeT-
cs B 3apaBooxpaHeHnu. Ceidac 3T0 onHA W3 HaMOOJEe MEPCIEKTUBHBIX
cdep Ui 3aKIIIOUYEHHS KOHIIECCUOHHBIX COTJalieHuil. MOXHO TOBOPHUTH O
0O0JIBIION 3aMHTEPECOBAHHOCTH YaCTHBIX MHBECTOPOB y4acTBOBATH B CO3-
JAaHUU U JajJbHEHIIEM CONPOBOKAECHUM OOBEKTOB COLMAIbHOM HH(ppa-
CTPYKTYpHL. JlaHHAsI OTpacib XapakTepu3yeTcs OONbLUIMM U3HOCOM OCHOB-
HBIX (OHOOB M OIIYTUMBIMH WHQPACTPYKTYpHBIMH pPa3pbiBaMH B
OTIEIbHBIX PEIHOHAX.

Ha texymmmii MOMEHT B Pa3IMYHBIX CTAIUAX Peau3aliy Haxomarcs 23
KOHIIECCHOHHBIX MPOEKTa B cepe 3apaBooxpaneHust. OZHUM U3 IPUMEPOB
HCTIOJIb30BaHNS MEXaHNW3Ma KOHIIECCMOHHON MOJENN B 3APaBOOXPaHCHHUU
SIBIIIETCSI CTPOUTENIbCTBO M JKCIUTyaTalusi OTAENbHOro Kopmyca LlenTpa
IKCTPAKOPIOPATBHON TEMOKOPPEKIIMH M KIMHUYECKOH TpaHC]y3HUOJIOTHU
B Camapckoii 001aCTH 10 COTIALICHUIO, 3aKItoueHHOMY 5 nroHs 2014 r. Ha
cpok 15 er’.

Haxe mnocne npunsatus eguHoro ®3 Ne 224 «O rocymapcCTBEeHHO-
YACTHOM M MYHMIMIATGHO-YACTHOM MNAapTHEpPCTBE»', HauGosIee pacIpocT-
paHeHHOH (QopMON B3aWMMOJIEHCTBHS rocyAapcTBa U OM3HECA, OCHOBAaHHON
Ha MPHUHLUINAX B3aUMHOTO paclpeieseHusl pUCKOB, B COPHHAHCHPOBAHUHT
KalUTalbHBIX U ONEpPAllMOHHBIX 3aTpaT CO CTOPOHBI MHBECTOPA, a TaKkKe

Oenepanpaplii 3ak0oH OoT 19.07.2011 Ne 257-®3 «O06 aBTOMOOHIBHBIX
Jloporax M O JIOpOKHOMW JAesTeNbHOCTH B Poccuiickoii denepauii U O BHECEHUHU
W3MEHEHHI B OTICNIbHBIC 3aKOHOAATEeNbHBbIC akThl Poccuiickoit Demeparum» //
CoOpanue 3axoHomatenseTBa PD. 2017. Ne 46. Cr. 5553.

2 IIpakTvka mpUMEHEHHsI KOHLIECCMOHHBIX corjameHuit B Poccuiickoit
®enepanun. — M., 2015. http://base.consultant.ru/

3 KOHIIeCCHOHHBIE COTTIAIICHUS — CyaeOHas pakTHKa. — M., 2016 : http://base.
consultant.ru/

4 denepanbrbIii 3ak0H 0T 13.07.2015 Ne 224-D3 «O T0CY1apCTBEHHO-YaCTHOM
U MYHMLMIAJIbHO-4YaCTHOM mHapTHepcTBe B P® U BHECEHMH U3MEHEHUH B
OTIeNbHBIE 3aKoHOHaTedbHble akThl P®» // Cobpanme 3akoHOomatenbcTBa PO.
2015. Ne 29 (4. 1). Cr. 4350.
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TIOBBINICHAS Ka4eCTBA OKA3bIBAEMBIX YCIYT 3a CUET MPHUBJICUCHUS PHIHOY-
HBIX KOMIIETCHIIUNA OCTAIOTCSI KOHIIECCHOHHOE COTJIAIlICHNUE.

B nacTosiee BpeMsi pOCCUMCKUE YUEHBIE YXOIAT OT Y3KOr0 MOHUMAaHUS
00BEeKTa KOHIIECCHOHHOTO COTJIAIIEHUS, YCTAHOBICHHOTO 3aKOHOJATENIEM.
Hcxons u3 3T0ro, 11e5ecoodpa3HbIM IPeICTABISETCS BKIIOUUTD B IEPEYCHD
00BEKTOB KOHIIECCHOHHBIX coriameHuit (ct. 5 @3 Ne 115) nnoe umymiecrt-
BO ¥ TEM CaMBIM CJIENATh €70 OTKPBITHIM.
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LICHUH 11 pa3BUTHA PEerHOHaIbHON MHPpacTpykTypsl B Poccuiickoit ®e-
nepanww: http://base.consultant.ru/
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OOHOCTOPOHHWUN OTKA3 OT JIOFOBOPA
BO3ME3[HOIO OKA3AHUA YCNYT

UNILATERAL REFUSAL OF THE CONTRACT OF PAID
RENDERING OF SERVICES

AHnHoTauusi. B crathe aHanmM3UpyeTcs TEOpPHS U MPABONPUMEHUTEIb-
Hasl MPaKTHUKa CYJOB MO TIOBOIY OJHOCTOPOHHETO PAaCTOPXKEHHUs JOTOBOPA
BO3ME3IHOTO OKa3aHus yciyr. OOG0CHOBBIBAETCSI BO3MOKHOCTD BKIIIOUESHUS
B MpeINPUHUMATENLCKUI JOTOBOP IUIATHI 32 OAHOCTOPOHHUM OTKa3 OT MC-
TTOJTHEHUSI 00S3aTENBCTBA.

Abstract. In the article is analyzed the theory and law enforcement
practice of courts on the unilateral termination of the contract for provision
of paid services. The possibility of including in the business agreement
payment for unilateral refusal to fulfill the obligation is justified.

KioueBble ca0Ba: 0JHOCTOPOHHEE PACTOPKEHHE, JOTOBOP BO3ME3-
HOTO OKa3aHUs YCIYT, IJ1aTa 3a OIHOCTOPOHHHUN OTKa3.
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Key words: unilateral refusal, contract of paid rendering of services,
payment for unilateral refusal.

WHCTHTYTY MOrOoBOpa BO3ME3JTHOTO OKa3aHWs YCIYT TOCBAIICHO MSATh
crareit (rn. 39) Bropoit wactu I'paxaaHckoro kogekca P®' (mamee — I'K
P®). Taxxe B cr. 783 'K PD conepkarcsi OTCHIIIOUHBIE HOPMBI, T03BO-
JISTONINE TPUMEHSTh HOPMBI O moapsife (0OIie MOoI0KEeHHS O TOopsie U
TIOJIOXKEHHUS 0 OBITOBOM IOPSIIC) K JOTOBOPAM BO3ME3IHOTO OKa3aHUS yC-
JIT, €ClIK 3TO He mpotuBopeunt ct. 779-782 'K P®D, u k ocobeHHOCTAM
MpeAMETa JOTOBOPA BO3ME3THOTO OKA3aHUS YCIIYT.

Opnnrako moapoOHOE W AETalbHOE MPABOBOE PETYIMPOBAHUE OKa3aHUA
OTACTBHBIX BUIOB YCIYyT (HApUMEpP: CTPaXxOBBIX, (PMHAHCOBO-KPEAUTHBIX,
TYPUCTCKUX, TOCTUHUYHBIX, METUIIMHCKHUX, TPAHCIIOPTHBIX U T. II.) OCYyIIe-
CTBIJIAETCS. HOPMaMHU, COJEPKAIIMUMUCS B CIIEIUANBHBIX 3aKOHOAATEIHHBIX
" MMOJ3aKOHHBIX HOPMATHBHO-IIPABOBLIX aKTaX (3aKOHaX " IpaBujiax OKa-
3aHUS OMPEJEICHHBIX BHJIOB YCIYT), JHOTOJHSIIOMIUX W Pa3BUBAIOIIUX OT-
nenbHble nosoxenus I'K PO.

3HaYNTENbHBIA HHTEPEC YKa3aHHAs NMPOOIeMaTHKa BBI3BIBACT U y TPE-
CTaBUTeJNEH HaydyHOro cooOiecTBa. Tak, BOMPOCHl OHOCTOPOHHETO OTKa3a
OT WCIIOJIHEHUS JIOTOBOpA HAIIUIM CBOE OTpakeHHe B pabotax [.3. Axme-
toBoii, K.C. besuka, A.M. brrukoBa, M.A. Eroposoii, K.b. Kopaesa,
JLYO. Muxeesoii, E.b. Opauenxo, A.®. IIbsakoBoil, E.A. YcaueBoit u mp.
Tem He MeHee 0Oe3 JODKHOTO BHMMAaHHUSI OCTAIHCh MHOTHE MPOOJIEMHBIC
ACTIEKTHI: a) BO3MOYKHOCTh BKJIFOUEHHS B JIOTOBOPHI BO3ME3THOTO OKa3aHUSA
YCIIYT yCIIOBUN 0 Mepax OTBETCTBEHHOCTH 32 OTKa3 OT MCIIOTHEHUS ero yc-
JIOBHIA; 0) MPaBOBBIC TMOCIEICTBUS OJHOCTOPOHHErO OTKa3a OT JIOTOBOpa
JUT CTOPOH; B) pealn3alivs MpUHIUIA CBOOOIBI TOTOBOPA MIPH 3asiBICHUN
OJTHOCTOPOHHETO OTKa3a OT WCIOJHEHHS YCIOBHH AOTOBOpa BO3ME3IHOTO
OKa3aHusl YCIyT, KOTOpble M OyIyT 3aTPOHYTHI B NpPEACTaBICHHOW HaMu
pabore.

OTHOIIeHHS, peryIupyeMble MHCTHTYTOM BO3ME3IHOTO OKa3aHHS yC-
JIyT, MOJUGUITUPYIOT METO IPaKIAHCKO-TIPABOBOTO PEryJIMpPOBaHUs Oya-
rojaps cnenuduke onpeseeHHON HAapaBICHHOCTH, BOSHHUKAS 10 MTOBOIY
COBEPILEHUS T€X WU UHBIX ACUCTBUM WM OCYIIECTBJICHUS TOM MU MHOU
ACATCIIBHOCTH, KOTOPLIC OOBIYHO HE nmpeamnojararoT HaJIu4mue mMarcepuaiib-

I'paxmanckmii  xomekc Poccuiickoit @enepamum  (4acTb BTOpas) OT
26.01.1996. Ne 14-@3 (B pen. 05.12.2017. Ne 379-®@3) // Cobpanme 3akoHOAA-
TenscTBa PD. 1996. Ne 5. Ct. 410.
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HOTO OBEIIECTBICHHOTO Pe3yJIbTaTa, OTAEIMMOI0 OT JUYHOCTH HCIIOJIHHU-
TeJs yCIyT.

Kak ormeuaer I'.3. AxMeToBa, «0COOEHHOCTb PEryIHPOBaHMS paccMaT-
PHBAaEMBIX OTHOIIEHHH BO MHOI'OM IIPOSIBISIETCS M B BO3MOXKHOCTH OIHO-
CTOPOHHETO0 OTKa3a OT WCIOJHEHHs JOrOoBOPa, YTO HE XapaKTepHO I
OOJIBIIMHCTBA TPAXKIAHCKUX COTJIAIlEHUHA. DTOT MpUEM IIPaBOBOTO BO3IEH-
CTBHA — NPENOCTAaBIICHUE MIPaBa OJHOCTOPOHHETO OTKAa3a HE TOJIBKO 3aKas3-
YUKy, HO ¥ MCHIOJHHUTENIO, KOHEYHO, IIPU YCIIOBHHU OIUIATHI PacX0JI0B, BO3-
MeIleHHs YOBITKOB — OCHOBBIBAETCS Ha HOpPME O JMYHOM Xapakrepe
OKa3aHus ycIIyr ucnoigHureneM. [IpuHy IuTh K MCTIONTHEHUIO 00s13aTeIbCTBA
B HaType B JaHHOM CIIy4ae HEBO3MOXKHO, IO3TOMY paccMaTpHUBAEMBIi CIIO-
co0 peryJupoBaHus OTHOIIICHUI Hanboee ONTHMATTBHBII .

Cornacuo mpagosoii nosumuu [pesumuyma BAC PO’ cr. 782 TK PD
3aKpeIIsieT IPaBo 3aKa3yuKa YCIIyT U UX UCIIOJIHUTENS Ha OXHOCTOPOHHUN
OTKa3 OT WCIOJHEHHsI YCIOBHM JOTOBOPA OKa3aHUs YCIyT M YCIIOBHS, MPH
KOTOpBIX TaKOH OTKa3 fomyckaercs. B coorsercTBuu ¢ n. 1 yka3aHHOM cra-
ThH €AMHCTBEHHBIM YCIIOBHEM OTKa3a 3aKa3udKa yCIyr OT HCIIOJHEHUs
B3ATHIX Ha ce0sl 00513aTENbCTB MO JOTOBOPY SIBISETCS OIUIaTa MCIIOJTHHUTE-
10 yciIyT (pakTUUecKH OHECEHHBIX UM PacXo/0B. M3 cMbIcia MPOLUTHPO-
BAaHHOW HOPMBI CJIEYET, YTO OTKa3 3aKa3yHMKa YCIyT OT UCIOJIHEHHS YCIO-

BUH JIOTOBOpPA BO3MOJKEH B JII000€ BpeMs: Kak 10 Hauajla UCIOJIHEHUS UM
yCIYI'd, TaKk U B IIPOLECCE OKa3aHMs UCIONHUTENeM yciayru. Ilockonbky
mpaBo 00eHX CTOPOH (KaK MCIIOJIHUTENS YCIyTHd, TaK W ee 3aKa3uhka) Ha
OJHOCTOPOHHUH OTKa3 OT UCIIOJIHEHHS YCJIOBHH IOTOBOPA OKa3aHUS YCIyT
“MIepaTuBHO ycraHaBiuBaercs B cT. 782 'K P®D, To oHO He MOXeT OBITh

OTPaHUYEHO COTJIAIIEHHEM CTOPOH.

ITosTOMy BCe ycnoBHUSI JOTOBOPOB BO3ME3JHOTO OKA3aHUS YCIYyT, KOTO-
pBI€ B TOM MM MHOW Mepe yCTaHABIMBAJIN BO3MOXXHOCTH MPHUMEHEHUS HE-
YCTOMKH M MHBIX MITPa(QHBIX CAaHKIWHK 32 OJHOCTOPOHHHI OTKa3 OT HCIOJ-
HEHMS YCJIOBHH JOTOBOPA, BCEMH apOMTPa)KHBIMH CyJaMy NPH3HABAIHNCH
HuuTOXKHBIMU. C nosiBieHneM cT. 450.1 TK P® u npunstuem IloctaHos-
nenns Ilnenyma BAC PD Ne 16 «O cBoGoze J0roBopa U ee mpenenax»’

1
AxmeroBa [.3. MHCTUTYT BO3ME3THOIO OKa3aHUs YCIYyr B CHCTEME

norosopHoro npasa // FOpucrt. 2017. Ne 6. C. 17.

* Mocranosnenne pesummyma BAC P® or 07.09.2010. Ne 2715/10 no nemy
Ne A64-7196/08-23 // CIIC KoncyasrantlLmtoc.

3 TMocranosnenwe [Mneayma BAC P® ot 14.03.2014. Ne 16 «O cBobome
noroBopa 1 ee npenenax» // Bectauk BAC P®. 2014. Ne 5.
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nosuniuss BAC P® B 3TOM BOIpoce 3HAYMTEIEHO W3MEHIIACh. JlaHHBIM
MOCTAaHOBJICHUEM OBIIIM BBEACHBI KPUTEPHUH HMIICPATHBHOCTH U TUCIIO3H-
TUBHOCTH HOPM 3akoHa. [Ipu 3ToM mo ymosganuio cyapba HOpM, IZie HET
SIBHOTO yKa3aHUsI, OblIa pelmieHa B MOJIb3Y AUCIIO3UTHBHOCTH.

Taxk, B 1. 4 [loctanoBnenus Ne 16 pa3bacHEHO, YTO TOJIOKEHUS CT. 782
I'K P®, naromue cropoHaMm AOTOBOPOB OKa3aHUs yCIyT MpaBO Ha HEMOTH-
BUPOBaHHBIM OJTHOCTOPOHHHMM OTKa3 OT MCIOJHEHUS YCIOBHH 1OroBOpa U
IIpelyCMaTPHUBAIOIINE HEPABHOE paclpeaesieHIe MEeXIy BCEMH CTOPOHAMHU
HeONIarompusATHBIX TIOCIEACTBUI MPEKpaIleHHsT JOT0BOpa OKa3aHUs yCIyT,
HE HCKJIIOYAaI0T BO3MOKHOCTH COTJIACOBAHUS BCEMHM CTOPOHAMH Takoro J0-
TOBOpa MHOTO pPEKMUMa ONpEIeNIeHUs] MOCIEICTBHIA OTKa3za OT JOTOBOpa
(HanpuMmep, MOJTHOE BO3MEIIEHHE YOBITKOB MPH OTKa3e OT MCIIOIHEHHUS yC-
JIOBUH JAOTOBOPA OKa3aHMS YCIYT KaK CO CTOPOHBI UCIIOJIHUTENS YCIIYT, TaK
¥ CO CTOPOHBI 3aKa34MKa YCIYT) JINOO YCTaHOBJECHHS COTJIAIIEHWEM BCEX
CTOPOH TOPSJIKa OCYIIECTBICHUS CBOETO IpaBa Ha OTKa3 OT MCIOJHEHHSA
TaKOTro AOTOBOPA (B YACTHOCTH, OMHOCTOPOHHUHN OTKa3 OAHOM U3 CTOPOH OT
TaKOTO JOTOBOpPa, HWCIOJHEHHE KOTOPOTO CBS3aHO C OCYIIECTBICHHUEM
00eMMH €ro CTOpOHaMH TNPEANPUHUMATEIBCKONW NEeSTENTbHOCTH, MOXKET
OBITh O0YCJIOBJICH HEOOXOJMMOCTBIO BBITUIATHI OMPECIICHHONW JICHEKHOM
CYMMBI APYTOil CTOPOHOM).

Takum oOpa3zom, Ui TOTOBOPOB OKa3aHUS YCIYT, CTOPOHOW KOTOPBIX
SIBIISIETCSL IOTPEeOHTENb, AEUCTBYET UMIIEpAaTHBHAS HOPMa O BO3MO>KHOCTH
OJTHOCTOPOHHET0 0TKa3a oT forosopa. Hamomuum, 4to B cT. 32 3akoHa PO
«O 3ammTe mpaB moTpeOHTENei»' (mamee — 3aKOH O 3aIUTE) eCTh KOIHS
HOPMBI, copeprkarieiica B cT. 782 ['K PO, cormacHo koTopoi moTpedurenu
BIIpaBE OTKA3aThCsl OT UCIIONHEHHUS! JOTOBOPOB O BBHIIOJIHEHHH PaboT Win
OKa3aHWH YCIYT B JI000€ BpeMs IIPH yCIOBHH OTUIATHI UCTIOTHHUTENIO YCIyT
(hakTHYECKH MMOHECEHHBIX UM pacxooB. B cumy m. 1 cr. 16 3akona o 3a-
LIUTE JIIOOBIE YCIOBHS MOTPEOUTENBECKOTO JOTOBOpa, yXYIIAIOMIKE TT0JI0-
KEHUE NoTpeduTess (B TOM YHUCIe YCTAaHOBJICHHE IJIAThl 32 0TKa3 OT AOTO-
BOpa WJIM TepUOja IS BCTYIUIGHHS TaKOro OTKa3a B CHIY), OyAyT
MIPU3HABAThCsl HUYTOKHBIMU. DTO TMOATBEPXkAAETCS U COOTBETCTBYIOLIECH
IIPAKTHKO# Cy/[0B BBICIIHX HHCTAHIMI .

" 3akon P® ot 07.02.1992. Ne 2300-1 (B pex. ot 01.05.2017. Ne 88-®3) «O
3amure npaB notpedurenein» / Benomoctu CHJL 1 BC P®. 1992. Ne 15. Cr. 766.

? Mocranosnenue Inenyma Bepxosroro Cyma P® or 23.06.2015. Ne 25 «O
MIPUMEHEHU! Cy/IaMi HEKOTOPHIX MoJioxkeHuH pa3z. | 4. 1 I'paxkmaHckoro xomekca
Poccuiickoit @enepannmny; O630p cynedHol npaktuku Bepxosaoro Cyna Poccuii-
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B oTHOmEHNN HOTOBOPOB, 3aKIIOYCHHBIX B chepe MpeanpuHIMAaTeIb-
CKOM JIeATeNFHOCTH, JIEHCTBYEeT HHOE MPABUIIO, AaIOIee BO3MOKHOCTh CO-
IJ1IacOBaTh CTOPOHAM JIOTOBOPA MHBIE IOCIEACTBHS OJHOCTOPOHHETO OTKa-
3a OT MCIIOJHEHUS YCIIOBUH JOTOBOPA BO3ME3IHOTO OKA3aHMs yCIYT.

Tak, B omuom wu3 IlocraHoBnenmii ApOurpaxkHoro cyaa Cesepo-
3amagHOro OKpyra' Mo Jeiy O B3BICKAHHH KOMIIEHCAIMH MO JOTOBOPY Ha
o0ecrieueHue NMPOBEACHUS BBICTABKH YKAa3bIBAETCS, YTO HCIIOJIHHUTENb, MO-
Jy4duB MEHee 4YeM 3a 15 KaleHJapHBIX JHEH A0 Hadaiza CpoKa MOHTaXa
000pyIoBaHUs 3asBJICHUE C MPOCKLOON MEPEHECTH MEPOIpHITHE Ha OoJjee
MO3IHUM CPOK, pacleHMsI ero Kak OoTKa3 OT morosopa. IIpexycmoTpennas
JIOTOBOPOM KoMIIeHcarusi He yminadeHa. CyqoM TpeboBaHMe HcTIA OBLIO
yIOBIETBOPEHO, MOCKOJIBKY CTOPOHAMH JOTOBOPa ITOOPOBOJIBHO YCTaHOB-
JIeHO 0c000€ yCIoBHE Al AOCPOYHOIO HEMOTHBHUPOBAHHOT'O OTKa3a OT He-
IO 3aKa34yuKa, IPH 3TOM Ul OJTYYEHUS BBIIUIATHI CIIONHUTEb HE 003aH
NOKa3bIBaTb HECCHUEC UMYIIICCTBEHHBIX IMOTEPD.

B ykazanHoM cnydae cyn, cocnaBmuchk Ha [loctanoBnenue Ne 16, mon-
TBEPAWJI, YTO B JOIOBOP BO3ME3IHOI'O OKa3aHUS yCIYI MOXKHO BKJIIOUHMTH
IJ1aTy 32 OJHOCTOPOHHHUH OTKa3 OT MCIIOJHEHMs ero yciaosuil. Ilpu atom
BbIIIJIaTa HE SABJISICTCA CaHKIII/ICﬁ U HC OI'paHUYUBACT IIPABO 3aKa3UYMWKa Ha
OJHOCTOPOHHUH OTKa3 OT JoroBopa. I1o MHEHMIO cy/a, KOHTPAareHThl MOT-
JIM TIPEyCMOTPETh TAKOE YCIOBHE Ha CITy4dai, eClii 3aKa34uK JOCPOYHO U
HEMOTHBHPOBAHHO OTKAXKETCSI OT AOTOBOpa. AHAJIOTWYHAS TO3UIHS CJIO-
XKHJIACh U B HEKOTOPBIX JPYTUX CYAaX OKPYTOB.

Tax, omanm u3 [loctanoBnennit ApouTpakxaoro cyna MockoBCKOTO OK-
pyra’ yJI0BIETBOPEHO TPeGOBaHHE O B3BICKAHMM HEYCTONKH 3a IpeKpalie-
HUE OTHOILIEHHUH MO COTJIAIICHUIO 00 OKa3aHWU yCIyT, a B YJOBJICTBOPECHUN
BCTPEYHOro TpeOOBaHMSA O NPU3HAHMU HEKOTOPHIX IOJIOKEHHWH corjalie-
HUg 00 OKa3zaHWH YCIyr v NpujIoXEHUSA K HEMY HHUYTOXHBIMU OTKa3aHO,
MOCKOJIBKY C Y4€TOM HPUHIHUIA CBOOOIBI JOTOBOPA CTOPOHBI JOOPOBOJIEHO

ckoii ®enepanum Ne 4 3a 2016 r. (yrB. [Ipesmanmymom Bepxonoro Cyma P®
20.12.2016 r.); ITocranosnenue Ilnenyma BepxoBHoro Cyma P® ot 22.11.2016.
Ne 54 «O HeKOTOpPBIX BOIpOCax IPHMEHEHHsI OOLIMX MOJIoKeHui | paxkaaHckoro
kozekca Poccuiickoit dexepariin 00 0053aTENbCTBAX W MX HCTIOIHEHU.
[MocranoBnenne ApOutpaxsoro cyxa Cesepo-3amagHoro Okpyra oT

05.05.2017. Ne ©07-2425/2017 no memy Ne A56-5652/2016 // CIIC KoHcymnbTaHT
ITmroc.

* TlocraHoBIeHHe ApOHTpakHOTO cyna MockoBckoro okpyra or 07.10.2016.
Ne ©05-14028/2016 mo gemy Ne A40-213306/2015 // CIIC KoncymnprantlIoc.
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MIPeyCMOTPEIH B OJTHOM M3 IYHKTOB COTJAIIEHHS MHON PEXUM MOCTIEICT-
BUI OTKa3a OT JOroBOpa B BHJE BBIIUIATHI OMPEAECICHHON AEHEKHON CyM-
MBI. B 3TOM e MOCTaHOBIEHMM OTMEUEHO, YTO JaHHBIN IMYHKT corjalie-
HUA HE IPOTUBOPEUUT nojoxkeHusM ct. 782 I'K PO, npenycmaTtpuparomum
IIpaBO Ha HEMOTHBHUPOBAHHBIM OTKa3 CTOPOH OT JOTOBOpPa OKa3aHMs yCIIYT.

TeM He MeHee Hellb3s TOBOPUTH 00 OAHO3HAYHOCTH MOAOOHON MpaKTH-
ku. Hanpumep, B omHOM 13 onpeenenuii Bepxosroro Cyna P®' ykazamo,
yT0 coryacHo 1. 1 c1. 782 'K P® 3aka34uk yciayr UMeeT mpaBo Ha OTKa3 OT
HCIIOJTHEHMS OTOBOpa OKa3aHUs YCIYT MPHU YCIOBHUHU OIJIATHl MCIIOIHUTE-
J10 ycIyT (aKTHYECKH IOHECEHHBIX UM PacXoJOB — CIIEJOBATEIbHO, TaKas
HOpMa fABJsieTCsl uMnepaTuBHON. CyJl OTMEYaeT, 4YTO B CITydasx, €CJIM HOp-
Ma HE COAEP’KUT YETKO BBIPAXKEHHOTO 3aIpeTa Ha YCTAaHOBJIEHUE corJalle-
HUEM BCEX CTOPOH YCIIOBHM JOrOBOPA, OTIIMYHBIX OT MPETyCMOTPEHHBIX B
HEM, 1 OTCYTCTBYIOT KPUTEPUN UMIIEPAaTUBHOCTH, yKa3aHHbIe B 1. 3 IlocTa-
HoBJieHUs Ne 16, OHa JODKHA paccMaTpUBATHCS B KaUeCTBE JVICTIO3UTHB-
Hoil. Ho mockonbky m. 1 cT. 782 I'K P® conepkuT nMnepaTUBHYO HOPMY,
Y UCTIa OTCYTCTBYIOT OCHOBAHWSI YTBEPKAATh K NaHHOMY IYHKTY IHCIIO-
3UTHUBHBIE HOPMBI, KOTOPBIMH SIBJISIIOTCSI YCIIOBHSI PaCTOPTHYTOTO JIOTOBO-
pa. Utak, cyn caenan BBIBOZ O TOM, YTO MPAaBO CTOPOH Ha OJHOCTOPOHHUIN
OTKa3, 3akperyieHHoe B cT. 782 'K P®, Henb3s orpaHn4uTh B JOrOBOPE.

Kak crnpaseamuo ortmeuaer A.B. Tomcunos’, Bepxoubiii Cyn P®
MpSMO HE BBICKazascs Mo 3Toi npoodieme. Tak, m. 15 [locranoBnenus Ilne-
HyMma BepxosHoro Cyna P® ot 22.11.2016. Ne 54 «O HekoTOpBIX BOIPO-
cax NMpUMEHEHUs OOIMX MoJIoKeHHH [ pakmaHckoro koaekca Poccuiickoi
®enepanru 00 0053aTENBCTBAX U UX UCIIOTHEHUM» HE YIIOMUHAET OTKa3 OT
JIOTOBOPa BO3ME3JIHOT0 OKa3aHus yCiIyr. B m. 16 BellIeHa3BaHHOTO MOCTa-
HoBjeHUs1 BepxoBHblil Cy HOATBEPAUIL, UTO CyAbl BIIPaBE NOJHOCTHIO WU
YaCTUYHO OTKa3aTh BO B3bICKAHWM HECOPa3MEPHOM IJIaThl 3a OTKa3 OT HC-
MIOJIHEHUS YCIIOBHUM oroBopa. Ho Takas mo3unust OyAeT akTyanbHa, ecin
ct. 782 'K PO npusHaTe AUCHO3UTUBHON. Bce 3TO mpuBeno k Tomy, 4To
cyneOHas TpaKTHKa B OTHOIIEHWH OTKa3za OT JOTOBOpa YCIyT JajieKka OT
eMHO00PA3HSL.

" Onpenenenne Bepxosroro Cyma P ot 30.01.2017. Ne 305-2C16-20494 mo
neny Ne A40-66517/2016 (moxymenT omyomnmkoBan He Obu1) / CIIC KoHcynpranT
ITmroc.

> TomcuuoB A.B. 3aKa3umk OTKa3bIBaeTCsi OT JIOTOBOpAa OKasaHmsi yciyr. Kak
HCTIONTHUTEIIO 3alUTHTH CBoH mHTepecH! // FOpuct kommannm. 2017. Ne 5. C. 26-31.
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Her n eanHOrO MOHMMAaHUS TOTO, KaKHWe WHBIE TOCIEACTBHS MOXKHO
MIpelyCMOTPETh B IOTOBOPE B Cllydyae 0TKa3a OT UCIOJIHEHHUS €T0 YCIOBUH.
B psine moroBopoB ycTaHaBiIMBaeTCs IUIaTa 32 OTKa3 OT UCIOJIHEHHUS €ro
YCIIOBUH, B APYTUX 3aKpEIUISIETCA HEYCTOWKA, B TPEThUX yCTaHABIMBAETCS
KOMITeHcanusl yObITKOB MCIOJMHUTEIS, BBI3BAHHBIX JOCPOYHBIM PAaCTOpPIKe-
HHEM TaKoTo AOroBopa. HeomHo3HauHa B 3TOM BONpOCe M CyAeOHas Mpak-
ThKa. Tak, B OJHHUX CIy4asx CylaMH yKa3blBacTCsA Ha HEJOITyCTHMOCTb yC-
TAHOBJICHHSI HEYCTOMKHM 3a OTKa3 OT WCIIOJHEHHs YCIOBHHA JOTOBOpa, B
JIPYTUX CIIy4asx OTMEYaeTcs, YTO MpaBo 3aKa3zyhKa yCIyT Ha €ro OJHOCTO-
POHHMIA OTKa3 OT TAKOTO AOTOBOPA JOIMYCTUMO 00ECIeunBaTh HEYCTOMKOM,
a TaKMM TIPaBOM CaM 3aKa34MK MOXET B JIF0OOH MOMEHT BOCITOJIb30BaThCS.
B cyneOHol mpakTHKe BCTpedaeTcs MO3UIMS, B CHIY KOTOPOW OTCYTCTBY-
I0T KOHKPETHBIE OCHOBAHUS Ul 3aIlUTHI IPaB U MHTEPECOB OAHOM U3 Cla-
OBIX CTOPOH JOTOBOPA, IPU 3TOM CTOPOHBI TAKOTO AOTOBOPa CBOOOIHBI
TIpH BEIOOPE CAHKITUH 32 OTKAa3 OT €ro UCTIOTHEHHSI.

K ananormunomy BbIBOAy mpuiien JeBAToIil apOUTpakHBIA aneuisnu-
OHHBIM CyJ: COIVIACHO I. 8.2 AOroBOpa, B Clyyae IpPEKpalleHUs T0roBOpa
10 MHUIIMATHUBE HCTIA, aBAHCOBBIH IUIaTeX 3a TPU MecsIa OCTaeTcs B pac-
MOPSKEHUH OTBETUMKA B KAa4eCTBE BBIIUIATHl HEYCTOMKH, YTO MPSMO Tpe-
nycmotpeno 1. 3 cr. 310 'K P®. lannas no3unus orpaxkena B [loctaHoB-
nernun Ne 16 u B [locranoBnennn [Tneayma BAC P® ot 06.06.2014. Ne 35
«O mocaenCTBUAX PACTOPKEHUS T0TOBOPA», U3 KOTOPHIX CIENyeT, YTO Of-
HOCTOPOHHMH OTKa3 TOW WM MHOM CTOPOHBI OT IOTOBOpa OKa3aHUs yCIyT,
HCTIOJIHEHHE KOTOPOT'O CBA3aHO ¢ HEOOXOAUMOCTBIO OCYIIECTBICHUS 00eH-
MU CTOPOHAMH TPEANPUHIMATEIHCKON AESITeTbHOCTH, MOKET 00yCIOBIIH-
BaThCsl HEOOXOIMMOCTBIO BBITIATHl KOHKPETHO ONpEAENICHHON IEeHEKHOMN
CYMMBI IpyTOii CTOPOHE JIOr0BOpa OKA3aHHs yCIyT .

[Tomaraem, 94To MpM OmMpeeNeHNH HHBIX MOCIEACTBUN OJHOCTOPOHHETO
OTKa3a OT HCIOJHEHMs YCJIOBUH JOrOBOpa HEJb3s yCTaHABIMBAaTh HEYyC-
TOWKY, TaK KaKk OTKa3 OT TaKOTO AOroBopa B JI0OOM cilyyae sIBIIsieTCs Ipa-
BOMEPHBIM JEWCTBHEM, B TO BpEMs KaK HEYCTOMKY MOXKHO YCTaHaBIIMBaTh
TOJILKO Ha CiIydall HapylleHus oOs3aTenbcTBa. Takas MO3WIMS MOATBEP-
KIaeTCs U CyaeOHOI MPAKTHKOM’,

[ocranoBnenne JIeBATOro apOUTPaKHOTO —ANEUIAMOHHOTO CyAa OT
23.11.2016 mo memy Ne A40-80510/16 // CIIC Koncynprantlliroc.
* Iocranosnenne PAC Ypanbckoro okpyra ot 02.06.2014 Ne ©09-2951/14 //
CIIC Koncynprantllntoc.
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Kak moxa3siBaeT mpakTHKa, IpY OI[EHKE BO3MOYKHOCTH B3BICKAHUS KOM-
MEHCAUH Cy/l YYUTBIBAET COPAa3MEPHOCTh 00beMa (PaKTHIECKH OKa3aHHBIX
YCIYT UCIIOJIHUTEIEM M IMOHECEHHBIX €r0 KOHTPareHTOM YOBITKOB, COOJIIO-
neHue OanaHca HHTEPECOB 3aKa3uuKa yCIayr U UX MCHoiaHuTeNns. OTMeTHM,
YTO TMO3MIHKS O IpaBe CTOPOH JOrOBOpa Ha YCTaHOBJIEHHE KOMIIEHCAIUI
WA CaHKUUM 3a OTKa3 OT HCIIOJHEHHUS €ro yCIOBUH, B NMPaKTHKE apOuT-
P@KHBIX CyIOB TOJIKYEeTCS BEChbMa LIMPOKO U IIO3BOJISIET CTOPOHAM JIOTOBO-
pa HEe TOJIBKO COIJIACOBBIBAThH pa3Mep ILIAThI 3a OTKa3 OT MCIOJIHEHUs ycC-
JIOBUM JOTrOBOpa, HO M YCTaHAaBJIMBAaTh KOHKPETHBIE CPOKH, KOTOpHIE
JOJDKHBI COOJIIOAATh 3aKa3uyMKH YCIYT, 3a0JarOBpEMEHHO HANPAaBIISAS yBe-
JOMJIEHHE JI0 JIaThl IIPEAIIOIaraeMoro pacTOpKEHUs 3aKI0UEHHOI0 CTOpPO-
HaMH JIoroBopa'.

OO0 ycTaHOBIIEHHH CPOKOB YBEIOMJICHUSI 00 OTKa3e OT UCIIOJHEHHUS J10-
roBOpa OKa3aHHUs YCJIYr C Y4ETOM HOBBIX MO3MLUI BBICKA3aJIUCh apOUT-
pakHbIE CYABl Pa3INYHBIX PETUOHOB. Tak, HECMOTPS Ha TO, YTO JOTOBOPOM
HEMOCPEICTBEHHO HE OIPEIENIEH MOPSIOK OCYLIECTBICHU IIpaBa Ha OTKa3
OT HEro, AJsl Ciiydasl CHCTEMaTH4eCKOro HapyLIEHHUs] UCIIOJIHUTEIEM CBOUX
00513aTEIbCTB JOIOBOPOM YCTAHOBJICHO, YTO IIPU U3MEHEHUU 00beMa yCIIyT
B CTOPOHY YMEHBIIEHUs B OJJHOCTOPOHHEM MOpPSAKE [0 OCHOBAaHUAM, yKa-
3aHHBIM B JIOTOBOpE, 3aKa34MK He Mo3aHee 4eM 3a 30 KaJeHAapHbIX THEH
J0 Hayaja COOTBETCTBYIOLIETO MECsla OKa3aHUs YCIyI HaIpaBisieT HUC-
MOJHUTENIO yBelOMIIeHHE 00 yMeHbIeHun oObema yciyr. Hampasnenue
MUCbMEHHOTO yBEIOMJIEHUS! HEOOXOIUMO U MPH JAOCPOYHOM PACTOPKECHUN
JOTOBOpa 0 MHULIMATUBE OAHOW M3 CTOPOH. B OTHOIIEHMM Takux ciydaeB
Apbutpaxusiii cyn PecryOmmku Kapenust mocunran, 4To B3aMMOOTHOIIIE-
HHS CTOPOH JIOTOBOpA MOJPa3yMEBAIOT 3a01aroBpeMEHHOCTh MPEeayNpex-
JeHUs! JPYroi CTOPOHBI O KAKUX-THOO M3MEHEHHSIX B €T0 YCJIOBHSX. B psi-
Il pEIICHUH Takoe YCJOBUE OBLIO MPEAyCMOTPEHO A O0EUX CTOpPOH
JOTOBOpa, TEM CaMbIM yCTaHABIMBAET OJWHAKOBBIN JII 00EUX CTOPOH II0-
PSAIOK OHOCTOPOHHETO 0TKa3a OT JA0r0BOpa’.

Nrak, ananus ct. 450.1 'K PO no3BonseT caenate caeAyrOMWnUi BIBOI!
3aKOHOJATEINb peaan30Ball nojaoxeHus KoHuennuu rpax1aHckoro 3aK0oHo-
JaTeIbCTBA B YaCTU BOIPOCOB, KACAIOLIUXCA MPEKPALIEHHS 10T0BOpa B CH-

! Iocranosnenne ApGuTpaxHoro cyaa IoBomkckoro okpyra ot 28.04.2015.
Ne ©09-21783/2013 // CIIC Koncynsrantllmoc.

* Pemenne Apburpaxnoro cyna Pecry6mukn Kapemus ot 09.04.2015 no gemy
Ne A26-272/2015; pemenne Apourpaxuoro Cyna Pecrry6muku bamkoprocran ot
31.03.2015 mo nemy Ne A07-24368/2014 u T.1.

22

Bectaux Me:xaynapoaHoro 1opuauueckoro HHCTHTYTa




JIy OJHOCTOPOHHETO OTKa3a, M JOMOJHII JaHHYIO CTAaThI0 HOBBIMHU IOJIO-
keHusMu. PekoMennaruu, uznoxenusie B [loctanoBnennu Ne 16, B oTHO-
IICHUH TPEJeNIOB CBOOOBI YCMOTPEHHSI CTOPOH JOTOBOPOB BO3ME3IHOTO
OKa3aHUs YCIYT, TIPU OMpPEENICHUH MOPSAIKa OCYIIECTBICHUS W peai3a-
LMY TIpaBa Ha OJTHOCTOPOHHUM OTKa3 OT UCIIOJHEHHSI YCIOBHUI JOroBOpa HE
MO3BOIISIET HAM CJIeNaTh OJHO3HAYHBIA BBIBOJ 00 OOOCHOBAaHHOCTH, MpH-
MEHUMOCTH M COOTBETCTBHH 3aKOHOJIATENLCTBY MOJOOHBIX YCIOBHU JOTO-
BOpOB. B menoM ogHOCTOpOHHMH OTKa3 OT MCHOJHEHHS AO0TOBOpa BO3-
ME3JTHOTO OKa3aHUsl YCJIyr — O3TO HOBBIM MOJAXOJ POCCHUHCKOro
3aKoHOJaTeNnbcTBa. Ha cerogHsmuuii 1eHb JaHHBIA MOJIXO0l HE UMEET YeT-
Ko (hopMBI, 3a/aH JIMIIb ONpeieiecHHbIH BekTop. Hackoybko mpaBompu-
MEHUTEIb OyeT UCTIONIB30BaTh JAHHBIN MTOAXO0/I, TOKAXKET BPeMs.

Bu6nuorpacdunyeckun cnucok

1. AxmeroBa I'.3. MTHCTHTYT BO3ME3THOTO OKa3aHHs yCIyT B CHCTEME
noropopHoro mpasa // FOpuct. 2017. Ne 6.

2. TomcunoB A.B. 3aka3uuk OTKa3bIBa€TCs OT JOrOBOpa OKa3aHUS YC-
myr. Kak UCTIOTHHTENIO 3alUTUTH CBOM HHTEpechl // FOpucT kKomMmaHuu.
2017. Ne 5.
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NMPABOBASA NPUPOOA NOHATUA «YCITYTA» U EE
CNEUNPUKA NMPUMEHUTESNBHO K NYBJINYHbLIM
OTHOLLUEHUAM B KOHTEKCTE NPEAOCTABIJIEHUA
rOCYOAPCTBEHHbLIX (MYHUUUNANBbHBIX) YCIYT

LEGAL NATURE OF THE CONCEPT «SERVICES»
AND ITS SPECIFICS IN RESPECT OF PUBLIC RELATIONS
IN THE CONTEXT OF THE GRANTING OF STATE
(MUNICIPAL) SERVICES

AHHoOTanus. B cTathe 000CHOBBIBAaeTCS aBTOPCKasi TPAKTOBKA IPaBO-
BOI TPUPOJIBI TIOHATHUS «YCIyra» W pacKpblBaeTcs ee cnenupuka mpume-
HUTEJBHO K IMyOJUYHO-TIPAaBOBBIM OTHOIICHUSM, B PaMKax KOTOPBIX OKa-
3BIBAIOTCSl TOCYAApPCTBEHHBIE (MyHULIMINIANBHBIE) yeayrdn. OTMedaeTcs, 4To
M3HAYaJIbHO TPaBOBas MPHPOJA MOHATHS «YCIYTW» onpenensercs B chepe
IpaXJaHCKOTO MpaBa, OJHAKO MPH Mepexoje B MyOIUYHbIe TPaBOOTHOIIIE-
HUSL HEM30eXHO mosiBisieTcs cBos crnenuduka. [Ipu 3ToM cBoiicTBO mMy0-
JMYHOCTH, MPUCYIIee KOHCTUTYIHOHHOMY, MyHUIMIIAIBHOMY, aIMUHHCT-
paTUBHOMY TIpaBy Kak pa3sHOBUIHOCTSAM MYOJWYHOTO TIpaBa, HYXKHO
OTTPaHUYHUTh OT IyOJMYHOCTH, MpPUCYLIEH TrpaxknaHckomy mpaBy. CooT-
BETCTBEHHO MyOJIMYHAs yCIIyra, OKa3blBaeMasi OpraHaMy rocyJapcTBa Me-
CTHOTO CaMOYIIpaBIICHHs, HACTOJIBKO OTIMYHA OT YCIYTH B YacTHO-
MPaBOBBIX OTHOLICHUSX, YTO IPHOOPETAET CAMOCTOATENbHOE 3HAUCHHE.

Abstract. The article explains the author's interpretation of the legal na-
ture of the «service» of the concept, and its specificity is disclosed with re-
spect to publicly-legal relations, within which are the state (municipal) ser-
vices. It is noted that initially the legal nature of the concept of «service» is
defined in the field of civil law, however, the transition to public relations
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inevitably appears has its own specifics. In this publicity property inherent
constitutional, municipal, administrative law as a kind of public law, it is
necessary to distinguish from the publicity inherent in civil law. Accord-
ingly, a public service provided by the state institutions of local govern-
ment, as distinct from services in the private-legal relations, which is of
independent significance.

KnaioueBble cioBa: yciyra, myOJWYHBIE OTHOUICHHS, I'Pa)KIAHCKO-
MPaBOBOM aCIEKT, XapaKTEPUCTUKU, OPTaHbl TOCYAapCTBa, OPraHbl MECTHO-
IO CaMOYIPaBJICHHUSL.

Key words: service, public relations, civil-law aspect, characteristics,
state organs, organs of local self ion.

[onsATHE «ycayra» M3HaYalbHO C(HOPMHUPOBATIOCH KAK SKOHOMHYECKAS
KaTeropusi, IpaBOBOE OINHCAaHHE KOTOPOW OBLIO OCYIIECTBIIEHO IIMBILUIH-
CTHYECKOI HAayKOW M COOTBETCTBEHHO 3aKPEIJIEHO B HOPMax I'PaXKIaHCKO-
ro npasa. 3a IpOoIIEAIINe AECATUICTUS U JaKe CTOJICTHs BBIAECIUICS P
YCTOSBIUXCS XapaKTEPUCTHK YCIYTH. B KOHIIEHTPUPOBaHHOM BHUJE TaKHe
XapaKTCPpUCTHUKU OIMUCAIIN U 000CHOBAJIM MHOTHE OUBUIIMCTBI, B TOM YHCJIC
u B Poccun (nanee peus unet Toibpko o Poccun). Tak, mo o0memMy npaBuiry
YCIYTH BBICTYIAIOT B KaueCTBE 00OCOOJIEHHBIX BO BPEMEHHOM H3MEPEHHUU
OTIepanyii ¥ COOTBETCTBEHHO He UMEeIOm 8eleCmeeHH020 pe3yibmamad, To-
CKOJIBKY Oflepalysi UIMeeT CBOWCTBO HEOCSI3aEMOCTH M 3TUM CYIIECTBEHHO
OTJIMYaeTcsl OT Bellell Kak HanOoJiee M3BECTHBIX OOBEKTOB IPAXKAAHCKUX
mpaB. Yciyra mposiBisiercss B d¢¢ekre, BOCHIPUHUMAeMOM 3a9acTyr0 Ha
YPOBHE 4yBCTB. B 3TOli CBSI3U MPOSBIAETCS IPYroe CBOMCTBO YCIyIH — He-
OMOEeUMOCMb OM UCMOYHUKA, B TO BPEMS Kak, HalpuMep, TOBap MOXKET
CYIIIECTBOBATh OTHENFHO OT CBOET0 MCTOYHWKA, TO €CTh MPOWU3BOIMTEIIS.
[Ipu aTOM m06as yciryra okassieaemcs uenogekom. Cinemyromniee CBOWCTBO
YCIIyTU — 3TO CUHXPOHHOCMb OKA3aHUsA U noayienus. VI3 3TOro BBITEKaeT
CBOICTBO HecoxpaHsiemocmy YCIYT. YKa3aHHbIE MOJIOXKEHUS SBISIOTCA
MIpU3HAHHBIMY B MpaBoBbIX Haykax (Tpyasl E.A. CyxanoBa, A.Il. Cepree-
Ba, }O.K. Toncroro u ap.).

Pa3ymeertcs, o oTeNnbHBIM BOIIpOCaM y aBTOPOB MMEIOTCS Pa3INYHbBIE
MTO3UIINH, YTO, OJTHAKO, HE MEHIET CYIIHOCTHBIX NMPU3HAKOB ycuyr. Hampu-
mep, .M. CTemHOB 0TMEUaET, YTO KOJIb CKOPO YCIyTa BCET/Ia «IIPUBS3aHA»
K KOHKPETHOMY 4Y€CJIOBEKY, TO CBOMCTBO HEOTACITIUMOCTHU YCIIYTU BBIACIACT
crienudUUECKyIo ee YepTy — SKCKIIIO3MBHOCTS' . OJIHAKO MbI IOJIATAEM, UTO

! Crenanos JI.U. Yemyru kak o0beKT TpaXjaHCKuX mpas. — M., 2005. C. 51.

Ne 1(64) 2018 25




TaKO# MPU3HAK HE CieayeT abcomoTH3npoBaTh. Y Tem Gonee naHHbIN TpH-
3HaK HE MOXXET OBITh OTHECEH K TOCYAapCTBEHHBIM (MyHHLMIIAIBHBIM) YC-
JyraM, KOTOpbIE MPEAOCTAaBIAIOTCA Ha OCHOBE COOTBETCTBYIOLIETO CTAaH-
JapTa 1O COACP)KAaHMIO M perijaMeHTa I0 Hpoueaype (3aMeTuMm, dTo
WHCTUTYT JTAHHBIX YCIYT HaXOJIUT aKTMBHOE Pa3BUTHE B MOCJIETHHUE TOIbI,
410 BUAHO U 10 npuHATOMY B 2010 1. @3 «O0 opranuzanuu mpeaocTasie-
HUSI TOCYIApPCTBEHHBIX U MYHULIUIIAIBHBIX YCIYT»).

B napyrom mpuMepe Takoil NMpPU3HAK YCIyTH, KaKk €€ HECOXPAHIEMOCTb,
OTTPaHUYMBACT YCIYTy OT MOHATHSA «paboTay. J[aHHBIN acleKT Takke Hy-
IaeTcsl B YTOYHEHUHU, MOCKOJIBbKY NMPUMEHHUTENBHO K TOCYAApCTBEHHBIM
(MyHUIIUTIIATBHBIM) YCIyTaM MUMEIOTCS Pa3sHOYTEHHUS IO MOBOIY UX COAEp-
JKaHUsl, UCXOJSl U3 COOTHOILLICHHUS C MOHATHEM «(YHKUIUI». PaboTel mpuHs-
TO OOBIYHO OTHENATH OT YCIYT 110 MPU3HAKY OBELIECCTBICHHOTO Pe3yibTaTa,
KOTJa JIMIO, BBIIOJNHSAIOLIEE PadOTy, HE TOJBKO OCYIIECTBIISET AESTEIIb-
HOCTb, HO W TIPEICTABISIET 3aKa3YMKy BITOJHE OCS3aeMbIii MaTepHaTbHbII
pe3ysbTaT, B TO BpeMs KaK HMCIOIHUTENb YCIYT HE MPEJOCTaBiIseT TaKon
pesynbTar'. OJHAKO HA TAKOTO POJa HIOAHCAX TPaXKIAaHCKO-IPABOBOTO Xa-
pakTepa MBI OCTaHABIIMBATHCS HE OyleM. DTO KacaeTcs W TO3UIUHN ITUBU-
JUCTOB MO JeduHuimu yciyrd. [lpuBenem nump maenue H.B. Mupono-
BOM, 4TOOBI TIOKA3aTh, HA YTO LIMBMIIMCTHI aKLEHTUPYIOT BHUMaHHUE; 110 €€
MHEHHIO, MOJI YCIyToil HY>KHO TIOHUMaTh TO 3KOHOMHYECKoe 6yaro B ¢op-
Me JIeSTeTbHOCTH, LIENbh KOTOPOTo 3aKJII0YaeTcs B IOBBIIICHUH MOTPEOH-
TENBCKO#H MOIE3HOCTH 00BEKTA ITOM JEATENLHOCTH . 31eCh MOTUYEPKHEM TO
00CTOATENBCTBO, YTO yCIyTa — 3TO BCETAA Oelicmaue, OesmeibHOCHb.

YKka3aHHbIE TOJOXKEHHS MOCTYXHJIM OCHOBOM M Ui COOOpaskeHUH 0
MYHUIUMATBHBIX yCIYrax B MEPBBIX paboTax M0 MyHHUIUIIAIBHOMY IIPaBy,
T/Ie 3aTparuBaeTcs AaHHas mpodiieMaTrka. Tak, H3BECTHBIN yUeHbIi B cde-
pe MyHunumaiasHoro mpasa npodeccop H.C. bonmaps mumer o ToM, 9To
«yclIyra Kak TakoBas NpEANoyaraeT COBEpLIEHHE OJHUM JHUIOM HEKOTO-
PBIX IeHcTBUH (IeSATETBHOCTH), MPUHOCALIMX HONb3Y Apyromy Juiy (Jiu-
am), okazaHue emy (M) MOMOIIH, TIOJIEPIKKH, U C ITUX TIO3ULIUN TOHS-
THE «yCIyra» MoJay4mjo cBoe 3akperuieHue B Koncrutyuuum PD (cT. 8 n
CT. 74) KaK BUJA U OIHOBPEMEHHO PE3yNbTaT HEKOH COLMANBHO IOJIE3HON

' Cremanos JI.U. Ycmyrn kak o0beKT rpakaanckux npas. C. 52.

> Muponosa H.B. J{uddepeHInpoBaHHblii MOAX01 K MapKeTHHTY ycuyr //
[OnexTponnsnii pecypc] URL: http: // www.marketologi.ru 11b_differ (mara
obpamenns: 13.01.2018).
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nesitenbHOCTHY . OJHAKO 37eCh HpPEBAIMPYET HE CTOJBKO IPAaBOBOIA,
CKOJIBKO COIMAJIbHBIN aCeKT, HO U OH MPEACTABISCTCS YPEe3BbIUAiHO BaXkK-
HBIM, TIOCKOJIBKY OIIpeNeNsieT, MOXXHO CKa3aTh, (UIOCO(CKO-TPaBOBYIO
CYITHOCTh MYHHIIMIIAJIBHBIX yCIyT. B COOTBETCTBYIOIEM TOCYIapCTBEH-
HOM CTaHJapTe, KacaloleMCs YCIyT HaCeleHMI0’, O yCIyroi moapasy-
MEBAaeTCH «PEe3yJIbTaT HEMOCPEACTBEHHOTO B3aUMOJEHCTBHUS WUCIIOTHUTEIS
Y TOTpeOUTeNs, a TaKkKe COOCTBEHHOH MAEATENhbHOCTH HCIIONHHUTEINS II0
YAOBJIETBOPCHUIO TIOTPEOHOCTH TOTpeduTensy. Mcxons u3 mpuBeeHHOM
JNe(UHUIINY, YCIYTU COCTOSIT M3 JIBYX YacTeil: pe3ynbrara u npoiecca. He-
CMOTpS Ha TO, YTO JAHHBIM TEPMUH PacCUUTaH Ha JOBOJIEHO y3KYIO cepy
MPUMEHEHHs, & KIMEHHO TOJBLKO B 00JaCTH CTaHAApTH3AIMH, CepTHU(HUKA-
LUUH W yIpaBJIEHHsT KauecTBOM B c(epe YCIyr HaceJIeHHIO, OH JIOBOJILHO
IIUPOKO HUCIOIB3YETCS POCCUHCKAMU YUSHBIMHU B KAUECTBE MOHSTHS YCITYT.
MBI TakKe TojlaraeM, 4To JaHHOE OTpe/ielieHne 3aCcy)KUBAeT BHUMAHUS, U
9TO KacaeTcsi, MPEXKIe BCEro, yKa3aHHs Ha TO, YTO YCIIyTra BO3HHUKAET JIUIIb
py HAMHYUK MOTpeOHOCTH B Hel. C 3TUM CBsI3aH M TakoW BaXKHBIH BO-
IpOC, 10 KaKUM KPHUTEPHSM ONpeelseTcs MOTPeOHOCTh B YCIyTax, U KTO
ABIISIETCSI CYOBEKTOM OTpeAeNeHHs Takoi moTpedHoCcTH. Bmecte ¢ Tem, ec-
JIU PacCMaTpPUBATh YCIYyTy B KATETOPUAILHOM CMBICIIE, TO HEJIb3sl HE OTME-
TUTh Y3KUH MOAXOM ONpeAeNieHNs], TaHHOTO B FOCYJIapCTBEHHOM CTaHap-
T€, MOCKOJIbKY peYb MJET TOJIBKO 00 yClyrax HaceJICHHIO, MPUUEM TaHHBIH
ACTEKT 3aTParuBaJiCs B SKOHOMHYECKUX TPYJaX Kak COBETCKOTO BPEMCHH
(A.C. Abpockun), Tak u coBpemenHoctu (A.B. Hectepos u ap.).

Tem He MeHee mo cux mop B Poccuiickoit demeparnyu 00001IeHHBIE
CTaHAAPTHI pa3paboTaHbl MPUMEHHUTENFHO TOJIBKO K yCIyraM HACEJICHUIO.
CoBepIIICHHO OYEBHJHO, YTO TpeOyercs pa3pabOTKa HOBBIX COOTBETCT-
BYIOIINX OOOOIIEHHBIX CTaHIAPTOB MO yciuyram. [loka ke B MpUHATOM B
2002 r. @3 «O TEeXHUYECKOM PETYJIUPOBAHHUI IPEIyCMaTPUBACTCS BO3-
MOKHOCTb YCTaHOBJICHUSI TPEOOBaHUH K OKa3aHHUIO YCIYT TOJBKO Ha 100-
POBOJILHOH OCHOBE, 4ero SBHO HeAocTaTo4Ho. Kpome Toro, moj ykaszaH-
HBII 3aKOH TOCYAapCTBEHHbBIE (MyHUIIUITAIBHBIE) YCIYTH He moAmanaoT. O
CJIOKHOCTH Tp00JIeMBI TOBOPHUT U TOT (akT, yTo B Havane 2000-x TT. pas-

! Bonmaps H.C. MecTHOe camoyIipaBlicHHE U KOHCTUTYIIHOHHOE IPABOCYIUE:
KOHCTUTYLIMOHAJIM3AlMs MyHULIMIANbHOU nemMokpatuu B Poccun. — M.: HOPMA,
2008. C. 463.

> TOCT P 50646-94 «Ycnyru Hacenenuto. TepMHUHBI M onpeneneHus» (yTs.
[HocranoenerneMm I'ockomcrara Poccun ot 21. 02. 1994 Ne 34) // FOpunnueckuit
CIpaBOYHHK pyKoBoauTens. 1994. Ne 4.
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pabarsiBaics mpoekT ®3 «O cTaHZApTax rOCYJAPCTBEHHBIX YCIyr»', Of-
HaKO MPOJBMKEHUE ITOTO 3aKOHOIIPOEKTa OBUIO OCTaHOBJICHO.

Crienyer 3aMeTHTh, YTO 3aKOHOJATENbHAs NePUHULMS MyOIUUHON yC-
JYTH, TO €CTb TOCYJapCTBEHHOHW (MyHHLIMIIQIBHON) YCIIyTH, MOSBHJIACH
s B 2007 1. (ct. 6 BromxkerHoro konexca P®). Ho Ha mokTpuHanpHOM
YPOBHE HOHATHE MYHHULMIIAIEHON YCIYTH CTaJ0 UCCIEA0BATHCS HECKOIBKO
paHblle, IPU 3TOM COOTBETCTBYIOIINE H3bICKaHUS NPOBOIMWINCH B chepe
9KOHOMHYECKHX OTHOLICHWH, CBSI3aHHBIX TaK WJIM HMHAYE C JIESTEIbHOCTHIO
OpPTraHOB MECTHOTO camoymnpaBiieHHs. UTo ke KacaeTcst padoT MpaBOBOTO
XapakTepa, TO BHUMaHHE NEPBOHAYaJIbHO KOHLEHTPHPOBAIOCH Ha Ooiee
IIMPOKOM TOHATUW MyOJWYHBIX (OOIIEeCTBEHHBIX) yciyr. B wactHocTH, B
OJHOH W3 MEPBBIX OCTATOYHO KPYMHBIX MPAaBOBBIX pabOT MO ITOH Teme,
onyonukoBanHoit JL.K. Tepemenko B 2004 r., yKa3pIBaeTCs, YTO «IOHSITHE
yONUYHBIX YCIIYT Tropasfo LIMpe MOHATHS I'OCYAApPCTBEHHBIX YCIYT, IO-
CKOJIbKY TyOJIMYHBIE YCIYTH MOTYT OKa3bIBaTh KaK IOCYJIApPCTBEHHBIC, TaK
1 HErOCYIapCTBEHHBIE CTPYKTYpBI, IPU 3TOM TJIaBHOE TO, YTO HX 00BEIu-
HSIOIIAsl YepTa 3aKJII0YaeTCsl B 3aMHTEPECOBAHHOCTH OOLIECTBA B UX OKa-
3anum»”. Ele pa3 mojuepkHEM, YTO 37€Ch TEPMHH «TOCYIAPCTBEHHBIE
YCIYTH CeyeT TPaKTOBaTh PACHIMPHUTENBHO, TO €CTh BKIAJAbIBas CIOAa U
MYHULHUNAJIbHBIE YCIYTH, TOCKOJIBKY OpraHbl MECTHOTO CaMOYIpaBJICHHS,
PaBHO KaK W OpPraHbl TOCYAapCTBEHHOM BIIACTH, SBISIOTCS OpraHaMH My0-
JUYHOH BiacTH. B mobom ciydae pedb uueT o myOJIMYHOM HHTEpece, co-
OTBETCTBEHHO, U YCIIyTa SIBISETCS My OINIHOM.

OTO 03HAYaeT, 4TO HE3aBHCUMO OT BUAA CYOBEKTa HENOCpeoCmeeHHO20
OKa3aHusl IMyONMYHOH yCIyrd (TOCYJapCTBEHHOE YYPEKICHUE, MYHHUIIH-
NaJIBHOE TPEANIPUATHE WM HETOCYNapCTBEHHAS! OpPraHU3alusi) B KOHKPET-
HOM CJIy4ae yciyra BCE€ PaBHO BBINOJHSETCS IIyOJMYHON BIAacThIO (3TO Op-
raHbl TOCYIapcTBA M MECTHOTO CaMOYIPABICHHs), HANPUMEpP, €CIH HET
KENAIOIIUX U3 YaCTHOTO CEKTOPa OKa3bIBaTh MyOIMYHBIE YCIYTH, TO TOCY-
JapCTBEHHBIH MO0 MyHHMUUNAJIbHBIA OpraH JOJDKEH OpPraHu30BaTh TaKylo
yciyry (HarmpuMep BBIBO3 OBITOBBIX OTXOOB), a €CJIH HET YKOHOMHYECKOTO
CTHMYyJia JJIsl MPEJOCTAaBIeHNsI KaKUX-THO0 HYXHBIX OOIIECTBY YCIYT, TO

! Hecrepor A.B. ToHsiTHE yCIyrH roCyIapCTBEHHOM, OOIIECTBEHHOM (COLH-
aIpHOI) ¥ myOmmuHoi // T'ocymapcTBeHHas! BIacTh M MECTHOE CaMOYIIpaBJICHHE.
2005. Ne 11. C. 24-27.

* Tepemenko JI.K. Vemyru: rocyaapcTBeHHbIE, MyOIMUHEIE, COLMANbHEIE //
Kypnan poccuiickoro mpasa. 2004. Ne 10. C. 16-28.
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OpraH BIACTH JOJDKEH TaKOH CTHMYI c(hOpPMHpPOBATH'. 31eCh Y HAC OIHO
HENPUHIWIHNAIBHOE, HO Ui NPaBOBOM MaTepUH HEMAJIOBa)KHOE BO3pa-
KEHUE, KOTOPOE CBS3BIBACTCS C TE€M, YTO TE3HC O TOM, YTO YCIYTH MOTYT
OKa3bIBaThCS HE3aBUCHMO OT HAJIMYUS 3aMHTEPECOBAHHOCTH TE€X MJIM MHBIX
CyOBEKTOB, HE cliefyeT abCOMOTHU3NPOBATh, OH TpeOyeT yTOUHEeHHUs, YUH-
TBIBasl, YTO yCIyra MpeJoCTaBIseTcsl TOrIa, Koraa 3a Hell ecTb o0palieHue,
TO €CThb KOIZJa €CTh 3asBUTEIb. B 3TOM cMbIcie, Kak IpPEeICTaBiIsIeTCs,
OOJBIIMHCTBO aBTOPOB, MCCIEAYIONIHE MyOnu4yHbIEe (TOCYIapCTBEHHBIE H
MYHUIUIATbHBIE) YCIyTH, COBEPILAIOT METOAOJOTHYECKYI0 OIIHMOKY, He
YBSI3bIBAS MIOHATHE TAKUX YCIYT C TEMH XapaKTEPUCTHKAMHU, KOTOPHIE BbI-
paboTana MUBIIMCTHYECKAs] HAYKa M KOTOPBIC 3aKpeIieHbl B HOPMax Ipa-
KJIAHCKOTO TpaBa (MMes B BUILy, B YACTHOCTH, 4TO JIF00Aast yciyra — 3TO pe-
3yJNbTaT OMNpPENENICHHBIX TPYIOBBIX YCHIMH, HMEIOIMX CTOMMOCTHON
[I0Ka3aTenb, U ITOT PE3yJIbTAT HA ONpPENEJICHHBIX YCIIOBHUAX Iepenaercs
YCIIyTOIONYYaTeNto, TO €CTh 0e3 Tpa)JIaHCKO-TIPAaBOBOTO KOHTEKCTa HE
00OMTHUCH).

B stom cmMmeicne cnenyer cornacutbest ¢ O.H. CagukoBbIM B TOM, 4TO
HOPMBI I'paXXAaHCKOI'0 IpaBa MCIIOJL3YIKOTCA B aKTax HY6J'II/ILIHOI‘O ImpaBa B
Pa3INMYHbIX q)opMax, a 3Ha4uT, €CTb BO3MOKHOCTH HCIIOJIB30BaTh OIIBIT
peryiaMeHTaly, BBIpAaOOTaHHBIA B cdepe IpakAaHCKOTO IMpaBa, U HeoOs-
3aTeNbHO CO3/aBaTh HOBBIC FOPUIMYECKHE MeXaHW3Mbl'. COOTBETCTBEHHO,
€CIIM HeT 3asBUTENA, TO HET U peanu3aiuun ycayru. OHaKo Mpy 3TOM, U 3TO
YK€ CYILIECTBEHHO, OpTaHbl TocynapcTBa (MECTHOTO CaMOYIpaBIICHHUS)
JOJDKHBI CO3aTh HEOOXOJUMBIE YCIIOBHUS, YTOOBI IPH HEOOXOUMOCTH TaKast
yciryra Moriia ObITh B 000 MoMeHT okazaHa. Kak cuutaer JLK. Tepemen-
KO, GOpPMBI y4acTHs TOCYAAPCTBEHHBIX (MYHHUIIMITAIBHBIX) OPTaHOB JOJIKHBI
pa3m4aThbCsa B 3aBUCUMOCTHU OT TOI'O, O Y€EM UALCT PEUYb — O ITOCYAapCTBECHHBIX
(MyHUIMIIATBHBIX) WM MyOJIWYHBIX yciyrax. ['ocyqapcTBeHHbIE (MyHHIH-
NajbHbIE) YCIYTH MPEAoaraoT JUIIb HEMOCPEACTBEHHOE UX MCIIOJHEHHE
rOCYAapCTBEHHBIMH (MyHHULUNANBHBIMH) CTPYKTYPaMH, a IIyONUYHBIE yCITy-
TH UMEIOT 0COOEHHOCTH — TOCYAapCTBEHHbIE (MyHHIMIAIBHBIE) OPTaHbl B
OTHOIICHUU 3TUX YCIYI' MOT'YT HUCHOJIHATH CaAMOCTOSATC/IIbHO; OPraHn30BaTh
UX WCIOJIHEHWE OpraHu3alusMH (KOMMEPYECKHMMH M HEKOMMEPUYECKHUMH),
JeJIErMpOBaTh MX HCIIOJHEHHE MECTHOMY CaMOYIPaBJICHHIO, U COOTBETCT-

! Tepemenko JLK. Yenyru: rocyapcTBenHsie, my6nuanble, coupaibhbie. C. 18.
> Camukos O.H. I'paxIaHCKO-TIPaBOBbIE KATErOpHHM B IyONMuYHOM mpase //
Kypnan poccuiickoro mpasa. 2011. Ne 9. C. 19.
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BEHHO HY)XHO BECTH Pe€Yhb O «ITyOJIMYHON TOCYMapCTBEHHOH yCIyre» Hu
«IyGIIMYHO} HEroCyIapCTBEHHOM yCIyTe» .

C 3TUM TPYIOHO IOJHOCTBIO COTJIACUTBCA, MOCKOJBKY MpPHUMEHSIEMBbIC
3TUM aBTOPOM COOTBETCTBYIOLIME TEPMHHBI, @ UMEHHO «IIyOJIM4HAasi rocy-
JapCTBEHHAsl yclayra» M «IyOJaM4yHas HEroCyJapCTBEHHAasl YCIyra» BBI3bI-
BalOT BO3PaKEHMS; OUYEBHIHO, UYTO 3[€Ch TEPMHUH «IIyOJHMYHBIE» UMEET HE
TO 3HaY€HHE, KaKOe AMKTYETCS XapaKTepOM PacCMaTpPUBAEMbIX IPAaBOOT-
HOIIIEHUH, ¥ B 3TOH CBS3HM OH TpeOyeT yTouHeHHs. /€0 B TOM, 4TO CIOBO
«ITyONMYHBII» MPUMEHHUTENFHO K MPaBy HCIOJB3YeTCs B JIBYX OCHOBHBIX
cMbIciax. Bo-nepBbIX, B IpaXJaHCKOM (4acTHOM) mpaBe (IyOauyHbIN 10-
roBop, myOnwyHBIE TOpTH, MyOnmmuyHas odepra, MyOnuyHas OTYETHOCTH,
MyONUYHbIE MHTEPECHI, MyOIMYHBIE MEPONPHUITHS), TAEC TOApa3yMeBaeTcs
MPeXJe BCETO AOCTYMHOCTh U OOIIECTBEHHAS! 3HAYMMOCTh TOT'O MJIM MHOTO
HHCTUTYTa. BO-BTOPBIX, B KOHCTUTYLIMOHHOM, aIMHUHHUCTPATUBHOM, MYyHH-
[UMATbHOM IIpaBe M psJie IPYTUX MPaBOBBIX OTpaciell rocynapCcTBEHHO-
MPaBOBOTO (ITyOIMYHO-IIPABOBOIO) LIMKJA, TAEe O3HAYaeT MPUHAICKHOCTh
K oprasam Biactu. Co BTOPBIM CMBICTIOM CBSI3aHbI U TEPMHUHBI «IIyOJHYHOE
paBoy, «IIyoandHas BIacTh». Kak otmedaer B aToit cBs3u B.I1. Manaxos,
C KOTOPBIM HEJb3sl HE COTJIACHTHCS, «IIyOJIMYHOE SIBISAETCS MPOSIBICHHEM
BJIACTHO-TIOJINTHYECKOTO MOMEHTa B OOLIECTBEHHBIX OTHOIIEHHAX. I1y0-
JIMYHO-TIPABOBEIMM BCEIJa CTAHOBATCS OTHOLIGHHS BJIACTHBIE» , M TaKas
TPAaKTOBKA MPeobIafaeT B IPAaBOBOIl IuTEpaType’. MBI HONAraeM, 4To 3TO
OYEHb BAXKHBI MOMEHT, KOTOPBIH HEOOXOAMMO YUUTHIBATh MIPU PACKPBITUN
MOHATHSI MYHUIMINANBHBIX yciayr. TakuM oOpa3oM, M3Ha4YaIbHO YyCIyra,
KaK IIpaBoBasi KaT€ropusi, ONpenesieTcs HOpMaMy IrpaskaaHcKoro mpasa. Ho
IIpY Tiepexoie MOHATHSL YCIYTH U3 TPaKAAHCKOro MpaBa B WHBIE MPaBOOT-
HoureHHs (yONIUYHO-TIPaBOBEIE), HEM30EKHO MOSIBIISIETCSI CBOSI CrIelM(UKA.
U kak pa3 cBOMCTBO MyOJMYHOCTH, MPHUCYLIEEe KOHCTHUTYLHOHHOMY, MyHH-
LUNAIBHOMY, aAMUHUCTPATUBHOMY IIPaBY KaK Pa3HOBUIAHOCTSIM IIyOJIMYHO-
ro MpaBa, Hy>)KHO OTTPAaHUYUTH OT ITyOIIMYHOCTH, IPUCYIIEH TPAKIAHCKOMY
npaBy. COOTBETCTBEHHO TEPMHH «ITyOJIMYHBII» PUMEHUTEIBHO K TOCYAap-
CTBEHHBIM (MYHUIMIIAIBHBIM) yCIyraM ciielyeT IOHUMAaTh, HCXOAS U3 I0-

' Tepemenxo JLK. Ykas3. pa6ota. C. 20.

? Mamaxos B.II. Ily6nnuHoe ¥ 4acTHOE B CHCTEME XapaKTEPUCTHK mpasa //
Hcropus rocynapersa 1 npasa. 2011. Ne 16. C. 7.

’ BaGaesa 3.K. IloHsaTHe M (YHKIMH TOCYIapCTBEHHOH M MyHHIMIIANbHOI
yeryru // W3Bectusi CaparoBckoro yH-Ta. Cepus: «IKOHOMHKA. YTIpaBIICHHE.
IIpaBox». 2016. T. 16. Bem. 1. C. 113-119.
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HATHIHOTO anmapaTa myGmuaroro mpasa'. Takoif MOAX0 K ONPENeICHHIO
MPaBOBOM MPHUPOJBI MyOJUYHBIX YCIYT, KaK MPEJCTABIACTCS, B OONbIICH
CTENEHU OTPAXKAET CYUIHOCTb COOTBETCTBYIOLIUX MPABOOTHOIICHUN U Tpa-
BONPUMEHUTEFHON MTPAKTHKH.
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KOHCTUTYLMOHHOE 3AKOHOOATEJIBCTBO O
KOoPAMHALWU HOPBETIUW, LUBELUUUN N PUHNAHOUN

COORDINATION NORMS IN THE CONSTITUTIONS
OF NORWAY, SWEDEN AND FINLAND

AnHoTauus. B crathe paccmarpuBaroTcs poOIeMbl 3aKpEIUICHHsT KO-
OpJAMHALMOHHBIX HOPM B KOHCTUTYLMsX cTpaH EBpomnsl. Matepuan npen-
CTaBJIIET WHTEPEC B KAYECTBE MO3UTHUBHOTO 3apyOEKHOTO ONbITA U BO3-
MOKHOCTH €T0 UCIOJb30BaHus B Poccuu.

Abstract. The article deals with the problems of fixing coordination
norms in the constitution of one of the countries of Europe. The material is
of interest as a positive foreign experience and the possibility of its use in
Russia.

KuroueBble cji0Ba: KOOpAMHAIUS, KOHCTUTYLIHOHHBIE HOPMBI, MEXKIY-
HapOJHOE COTPYAHUYECTBO, HH(POPMAILIUs, COTIIACOBAHUE, ITOJTHOMOYHSL.

Key words: coordination, constitutional norms, international coopera-
tion, information, authorization.

[Ipobnematnka obecreuyeHUs MEXBEIOMCTBEHHOIO B3aUMOACHCTBUS
(KOOpIMHAIINH) OPTaHOB TOCYJIAPCTBEHHOW BJIACTH MEXAY COOOW M C JIo-
ObIMH WHBIMH CyOBEKTaMH TIpaBa MPH MPOTHBOACHCTBHM BHYTPEHHHM U
BHEIIHUM yIpo3aM 0e30I1aCHOCTHU CerofHs 0c000 aKkTyalbHa M 3HA4YnMa.

Koopannanus BeicTynaer 31ech Kak Hanbojee 3HaUMMasi M COBEPILEH-
Has (opMa MEKBEIOMCTBEHHOTO M MEXCYOBEKTHOTO B3aMMOCHCTBUS.
MBI nonaraeM, 4To 3TO CKPBITHII PE3EPB CUCTEMBI, 32 CUET KOTOPOTo Jes-
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TENBHOCTh OPTraHOB TOCYAApCTBA HA JaHHOM HAINpPaBIEHHH MOXET CTaTh
0osee 3 HeKTUBHOIM.

«KoopauHanys» cerofHa — «MOAHOE» IOPUAMKO-TOCYIapCTBEHHOE I0-
Hatue. Ecnu oOpaTuthcst K MHTEpHET-MOMCKOBUKY Google, MBI yBHIUM,
YTO CJIOBO «KOOPJIMHAIMD BCTpedaeTcs B ceTu B He MeHee 6300000 ciy-
yasx, a «coordination» — 172 MuimnoHa pas.

Takoe BHUMaHWE He ciydaitHO. lMMeHHO (eHOMEeH KOOpIUHAIIUN
MO3BOJISIET PEIINTh Ka3zaloch OBl HEpazpemuMble MPOoOJIeMBl, CHATh
CYIIECTBEHHbIE POTHBOPEUHS], OOBEKTUBHO BO3HHKAIOIINE MEXKAY JEOIBMU
B IIPOLIECCE UX MTOBCEAHEBHOMN EATENBHOCTH.

MpI noniaraem, 9To B YKa3aHHOW YacTH BIIOJTHE BO3MOYKHO HMCIOJIB30BATh
3apyOeXHBIH OIBIT, HANmpUMeEp, ONBIT TNPHMEHEHHS KOOPAWHAIOHHON
IOPUANYECKO TEXHOJOIMM B yKa3aHHOW cdepe B crpaHax EBpombl, B
YAaCTHOCTH, B KOHCTUTYLIMOHHBIX HOPMaX.

Tak, B Koncturyunn HopBeruu npucyTCTBYIOT HOPMBI, IIpeycMaTpu-
BAIOIUE COTTIACOBAHUE U COTIACUTENBHBIE TPOLEAYPHI.

OpnHako 3TH HOPMBI, KaKk MpaBWIIO, KacaroTcs cornacuss CTOPTHHTA WK
Koponst Ha ompeneneHHble NEHCTBHS. YUHTHIBash OTCYTCTBHE B HOPMax
Konctutymuu MexaHu3ma TOCIEAYIOEro KOOPIWHAIIMOHHOIO B3anMO-
JIEHCTBUA U OAHOMOMEHTHOCTD BBIIa4M TaKOTI'O COTJIACHUs, JAHHBIE HOPMBI
Konctutynuu Henp3s CcYUTaTh KOOPAMHALMOHHBIME B COBPEMEHHOM
CMBICJIE 3TOTO CJIOBA.

Tak, cornacuo ct. 11, «Koponps momxen octaBathcsi B KoponeBcTse u
He MoxeT 0e3 coriacusi CTOPTHHIA HAXOAMTHCS 3a €ro MpelesiaMH CBBILIE
6 mecaueB noapsa. B mHOM ciaywae oH mmmaerca mpaBa Ha Kopony. Ko-
pPOJb HE MOXKET MPUHUMATH APYTYI0 KOPOHY WJIM TPaBHTEIBCTBO O3 co-
riacust CTOPTHHTA, 1UIs Yero TpeGyeTcs JBe TPETH FoJI0COB Ero COCTABA .

B cuny cr. 25 «YucneHHocTs BOGHHBIX cui KoposeBcTBa HE MOXKET
OBITH yBeNMMUEHa WK cokpaineHa 6e3 cornacust Croprunra. CTOPTUHT AaeT
corylacué Ha MCIOJIb30BaHHE BOEHHBIX cui KoposeBcTBa 3a mpeaenamu
Hopeernw, a Takxke Ha IMPHUBICYEHUE MHOCTPAHHBIX BOCHHBIX CHJI Ha Tep-
putoputo KoposeBcTBa, 3a HCKIIIOYEHHEM CITydaeB, KOTJla Takoe INpHBIIE-
YeHHe HATIPABIICHO HA OTPAKEHHE HANACHUS HA CTPAHY» .

B cr. 36 ykazano, uto «lIpunnecca wim I[lpuHn, obnagaromye mpaBomM
HacnenoBanusa Koponsr HopBerun, He MOTyT BCTynuTh B Opak 6e3 coria-

" http://www.uznal.org/constitution.php?text=Norway&language=e
* Tam xe.
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cusi Kopons. OHu Taxke He MOryT nmpuHUMaTh KopoHy Apyroro rocyaap-
cTBa 6e3 cornacus Kopons u 1ByX Tpereii npencraputeneii CTopTHHIa» .

Kaxk caenyet u3 ct. 93, «...B nenax coxpaHeHus: MUpa U MEXKIYHapPO.-
HOM 0€30MacHOCTH WU COTPYIHHYECTBA Harwid, CTOPTUHT OOJBITTHCTBOM
B 3/4 TONOCOB BIpaBe JaTh COIVIACHE Ha Mepeady YacTH BIACTHBIX MOJI-
HOMOYHUH, MEKIYHAPOJIHON OpraHu3aluy, B 1€ITeIbHOCTH KOTOPOH yuacT-
ByeT win Oyner ydactBoBatb Hopeerus. He mMoryT ObITh mepenaHsl mod-
HOMOYHA 10 m3MeHeHuto Koncturynuu. st IpUHSITHS TaKOTO PEIICHWS,
PaBHO Kak W JAJIsl BHECCHUS MONpPaBoK B KOHCTUTYNHIO, HEOOXOAUMO TIpH-
cyTcTBHE He MeHee 2/3 wieHoB CTOPTHHIa» .

B konctutynuu IlIBennu u 3akoHax, KOTOPBIE SBISIIOTCS €€ YacThlo,
KOOPJMHALIMOHHbIE MEXaHU3MbI YIIOMUHAIOTCS AMHU30UYECKH, HAIIpUMeEp,
cornacHo Art. 2 Chapter 10 «MexayHapoIHble OTHOIICHUS, IPaBUTEIb-
CTBO MOXXET OPYYUTh aIMUHUCTPATUBHOMY OpraHy 3aKJIOUUTh MEKIyHa-
pPOIIHOE COTJIAIlIEHHE 0 BOTMPOCY, KOTOPHIN KaK MpeAMET COTJIAIeHUs He
TpeOyer ydactus Puxcmara wim KoHCynbTaTUBHOTO COBETa 10 MHOCTpAaH-
HBIM JIe71aM’.

Mexny tem Koncruryuus IIIBeriuu B 3TOM cMbIciie HE SIBIISETCS MOKa-
3aTesIbHBIM akToM. OOBIMHO MIBEACKUN 3aKOHOJATENb U OpTaHbl UCIIOJIHH-
TEJNBHOM BIIACTH YACISAIOT OOJIBIIIOE BHUMAaHUE KOOPAHHAIUH.

B ocHoBHOM 3akoHOAareny crpaH CKaHIWHABUU aKTHBHO HCIOIB3YIOT
KOOPJIMHAIIMOHHBIE HOPMBI M MeXaHU3MbI. OHU JOCTATOYHO 3PPEKTUBHBI U
JaI0T XOPOILIHUE PE3YIBTATHI.

Mexnay TeM UMETCA U HEJOCTAaTKH.

K HemocTaTkamM HCIIONB30BaHUS KOOPIWHAIIMOHHOTO PETYIUPOBAHUS
MBI OTHOCHUM CIIEAYIOLIHE:

Bo-nepBbiX, KOOPAMHALMOHHBIE HOPMBI HCIIONB3YIOTCS HE BO BCEX BO3-
MOXHBIX cdepax. OHM MOYTH OTCYTCTBYIOT B aKTaX, PEryJIHPYIOMNX Jies-
TEIHHOCTh MECTHOTO CaMOYIIPaBICHHUS.

Bo-BTOpBIX, 4aCTO B 3aKOHAX YKa3bIBACTCS HA HAJIMYKUE KOOPAUHAIIMOH-
HBIX NOJHOMOYHUH y AOHKHOCTHOTO JIMIA WM OPraHa BIACTH, HO HEMOHST-
HO, B KaKOH )opMe X MOKHO Pean30BaTh.

B-tpeTpux, He mpeLyCMOTpPEHBI MPOLEAYPbl IPUMEHEHHSI KOOPAUHALIU-
OHHBIX HOPM.

! http://www.uznal.org/constitution.php?text=Norway&language=e
* Tam xe.
3 http://www.wipo.int/wipolex/ru/text jsp?file_id=267691
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Yka3aHHbIE HEAOCTATKH CHMKAIOT 3((EKTUBHOCTh KOOPAUHAIIMOHHOTO
BO3JEHCTBHS U TPAaBOBOM MOTEHIMAI B LIEJIOM.

Tenepr oOpaTuMcs K KOOPAMHAIMOHHBIM IOPUIUYECKUM TEXHOIOTHSIM
DOunnsaganu.

Pe3ynbTarhl MOKa3bIBalOT, YTO KOOPAUHALMOHHBIE HOPMBI HCIIONIB3YIOT-
cs He Oonee 4eM B 6 % ciydaeB B 3aKOHOJATEIbHBIX akTax DUHISHIUH,
BKJIFOYAsi KOHCTUTYLUOHHBIE AKThI.

Hampumep, B coorBerctBum ¢ Section 93 Chapter 8 «Komrmerenius B
00JIaCTH BHEIIHETIONUTUYECKUX BOMpocoB» (MexayHapoIaHble OTHOLIE-
Hust) Koncturyin OUHNSHINY, BHENTHSS TOTUTHKA OUHISHANKA Hampas-
nsiercst [Ipesnaentom Pecrybnmuku B corpyaamuectse ¢ [IpaBurenscTBOM.
OpHako mapiaMeHT MPUHUMAET MEXIyHapOoAHbIe 00s3aTenbcTBa OUHIISH-
IUU U UX JCHOHCALUI0O U MPUHUMAET PEIICHHE O BBEJACHHUU B JCUCTBHUE
MEeXIyHApOIHBIX 00s3aTenscTB OUHISHANN B TOW Mepe, B KaKOW 3TO Tpe-
nycMoTpeHo B HacTtoseld Koncrurynuu. IIpe3suaeHT npuHUMaeT pemeHue
II0 BOIIPOCAM BOMHBI M MHpa C cornacus napiaamenta'. To ecTh ykasaHue
Ha KOOPJWHALMIO OYEHb IOBEPXHOCTHOE.

Takum 00pazoM, yKazaHHOE MOXKET OBITh MOJIC3HO U IS OTEUECTBEHHOTO
KOHCTHTYLIMOHHOT'O 3aKOHOJIATENIbCTBA B YAaCTH COBEPILEHCTBOBAHUS KOHCTH-
TYLMOHHOIO 3aKpEIUIEHUs OTIENbHBIX KOMIIOHEHTOB KOOPIMHAIIMOHHON
IOPUIMYECKON TEXHOJIOTHH, C YYETOM KakK JIOCTOMHCTB, TaK W HEJOCTAaTKOB
PacCMOTPEHHOTO MEXaHU3Ma KOOPIMHAIIMOHHOTO PETYINPOBAHUSL.

B ugacTtHOCTH, SIBHO LEnecoo0pa3sHo paclIMpHUTh chepbl COracoBaHUS U
KOOPIMHAIINH, YTO MPEACTABIAETCS 0ObEKTUBHO HEOOXOTUMBIM.

Heo0Oxonmmo yTouHEHHE COCTaBa OPraHOB TOCYJAapCTBEHHOW BIIACTH,
YYaCTBYIOIIMX B KOOPAMHAIIMOHHOM TIpoliecce, HalpuMep 3a cueT MoApoo-
HOH 3aKOHOJAATEJIBbHOM perjiaMeHTaluy JesITENbHOCTU TaKUX OPraHOB Bia-
ctu, kKak 'ocymapctBenusiii CoBetr Poccuiickoit ®@enepanmu mwim CoBer
besonacHoctu Poccuiickoit denepanuu, B TOM 4HCIE IIYTEM BKIHOYECHUS
HOPM O KOOPIMHAIIMOHHBIX MOJTHOMOYMSX JAHHBIX OPraHOB B KOHCTUTY-
LIMOHHBIE AKTBHI.

CrnenyeT KOHKPETHU3MPOBAaTh HMMEIOLIMECS KOOPIWHAIMOHHBIE ITOJIHO-
MOYHsSI OPTaHOB BJIACTH W MX AopKHOCTHBIX null (IIpaBurenscrBa Poccuii-
ckoit @eneparun, [Ipesnnenta Poccuiickoit deneparuu 1 mpod. ).

Bo3moxxHO ycTaHOBIEHHE, XOTS ObI B caMOM 0011eM BUAE, GOpM KOOp-
JUHALWY ¥ IPUHIUIIOB OCYILECTBIECHUS KOOPAUHAIIMOHHOTO Mpolecca.

! The Constitution of Finland 11 June 1999 (731/1999, amendments up to 1112
/2011 included) // http://www finlex.fi/fi/laki/kaannokset/1999/en1999073 1 .pdf
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COLUMANBbHO-IOPUONYECKUA MEXAHU3M
OBECIMNEYEHUA KOHCTUTYUUOHHOI'O NMPABA
rPAXAOAH HA OXPAHY 3[10POBbA

SOCIAL-LEGAL MECHANISM OF SECURING
THE CONSTITUTIONAL RIGHT OF CITIZENS
TO HEALTH PROTECTION

AHHOTauusA. AKTYalbHOCTh T€Mbl OOYCIIOBJIEHa TeM BHHMAaHHEM, KO-
TOpOE B HACTOSINEE BPEeMsS PYKOBOACTBOM CTpaHbI 0OpaIaeTcss Ha peaju-
3allMI0 OCHOBOIIOJIATAIOIINX KOHCTHTYLIMOHHBIX TpaB rpaxiaan Poccum,
CBSI3aHHBIX C OXPaHOH 3740pOBhs. Peannsauus 3Tux npaB TpeOyeT HE TONb-
KO (PMHAHCOBOTO, MaTepUAILHO-TEXHUYECKOT0, KaJIpOBOTO 00ECTIeYeHHs,
HO WM Hay4yHOro O0OCHOBaHMA. B craThe aHAMM3HPyeTCs COLUAIBHO-
IOPUINYECKUI MEXaHI3M 00eCIeueHNsI KOHCTUTYLIMOHHOTO ITpaBa IpaskaaH
Ha OXpaHy 370pOBbS. ABTOp A€NaeT BHIBOJ, YTO IPABOBAsi CHCTEMaA rocCy-
nmapctBa o0s3aHa obecreynBaTh COOMIOJCHHE HOPM, PETYIHPYIOUINX BO-
MIPOCHI peai3alyy MpaB Ha OXpaHy 310POBbS.

36

Bectaux Me:xaynapoaHoro 1opuauueckoro HHCTHTYTa




Abstract. The relevance of the topic is due to the attention that the
country's leadership is now turning to the implementation of the fundamen-
tal constitutional rights of Russian citizens related to health care. The reali-
zation of these rights requires not only financial, logistical, personnel, but
also scientific justification. The article analyzes the socio-legal mechanism
for ensuring the constitutional right of citizens to protect their health. The
author concludes that the legal system of the state is obliged to ensure com-
pliance with the rules governing the implementation of rights to health.

KuaioueBsble c10Ba: CONUATHHO-IOPUINICCKUN MEXAHU3M, KOHCTUTYIIH-
OHHOE TIPaBO, OXpaHa 370POBbs, IPaBa IPAXKAAH.

Key words: socio-legal mechanism, constitutional law, health protec-
tion, citizens' rights.

Ha coBpemeHHOM 3Tarie HbIHE JIEHCTBYIOIEE 3aKOHOAATEIHCTBO TAKOBO,
YTO CYIIECTBYET MHOXKECTBO MPOOEIIOB, HEAOCTATKOB, OJJHA HOPMBI IIPOTH-
BOpeYaT JpyTrMM HOpPMaM, YCTapeBLIMM, HO HE OTMEHEHHBIM. Kpome Toro,
B HOpMax IpaBa MOTYT HaOIOAaThCA KOJUIM3HH, TO €CTh PACXOXKICHUE HITH
MIPOTUBOpPEYHE MEXTy HOPMAaTHBHBIMU IPAaBOBBIMU aKTaMH B cepe 3apa-
BooxpaHeHus. [loaToMy aeHcCTBYIOIIee 3aKOHOAATENBCTBO HYXKIAETCS B
nopaboTke, KoTopas OyJeT BBIpaKaThbCsl B OpraHU3aliK IpaBoBOro odecre-
yeHwsI, pa3paboTke (PpyHIaMEHTaIbHBIX 3aKOHOB Poccuiickort deneparum,
3aKOHOB CyOBeKkTOB Poccuiickoit deneparyin, KOTOpbIe CIOCOOCTBOBATIH OBl
YCTPAaHEHHIO TAKUX HEJOCTATKOB. BHOBH NMPHHATHIE 3aKOHBI JAOJDKHBI OBITH
HampaBlIeHbl Ha YCTAHOBJICHHWE TNPHHIMWIOB AEATEIFHOCTH HAIMOHAIBHON
CHCTEMBI 3/IpaBOOXpPAHEHHUS, TO €CTh HEOOXOJMMO MPOBOIUTH pedhOopMHPO-
BaHME 3aKOHOJATeNbCcTBa B chepe 3apaBooxpaHeHus. Kpome Toro, 3akoHO-
JATeNbCTBO JODKHO OBITH CHCTEMATU3UPOBAHO, IMEHHO TOJIHKO TaKasi CHC-
Te€Ma IO3BOJIUT MPABUIBHO OPraHU30BaTh IPABOBOE PETYJIMPOBAHUE TAKOMN
cepbl 00IIECTBEHHOW KU3HH, KaK 3[[PaBOOXPAHEHUE.

[Ipobnems! peanu3anuy KOHCTUTYLMOHHOTO IpaBa Ha OXpaHy 340POBbS
TpaxKIaH SBISAIOTCS aKTyalbHBIMH Ha CETONHAIIHWHA neHb. [ pemeHus
9THUX HpO6JIeM HeO6XOI[I/IMO MMpaBWJIBHO OpPraHu30BaTb COLUMAJIbLHO-
IOPUINYECKU MeXaHU3M OOECIeUeHHs MMpaB T'PakKAaH Ha OXpaHy 340po-
BB, TO €CTb UMETh CHCTEMY CIIOCO00B M (PaKTOpOB, OOECIIEUHBAIOIINX
peanmzanuio mpaB M cBOOOA TpaxkaaH B cdepe oxpaHsl 370poBbs. Comm-
aJII)HO-IOpI/IHI/I‘-IeCKI/Iﬁ MEXaHU3M BKIIHOYACT B CC65[ TpU NMOACUCTEMBI — ME-
XaHU3M peann3aliy, MEXaHU3M OXpaHbl M MeXaHu3M 3amuTsl. Ha coBpe-
MCHHOM OJTaIl€ pa3BUTUA O6H_IeCTBa OCHOBHBIC ITpaBa " CBO6OIII)I JOJIKHBI
OBITH 3aKpeIJIeHbl Ha 3aKOHOJATEIbHOM ypoBHE. TOIBKO B 3TOM ciydae
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CTpPaHBl MOTYT CYHTATHCS JEMOKPATUIHBIMH WM TIPABOBBIMH, KPOME TOTO,
HaIlMOHAJBHOE 3aKOHOJATENbCTBO, perynupyiomee chepy 3apaBooxpaHe-
HUS, TOJDKHO COOTBETCTBOBATH OOINEMPH3HAHHBIM MEXyHAPOIHBIM IIpa-
BOBBIM CTaHAapTaMm. L[eHHOCTh demoBeka, ero mpaBa U CBOOOBI JOJKHEI
MOICPKUBATHCS BJIACTBIO U OBITH PeabHBIM MPUOPUTETOM B OOIIIECTBCH-
HOM OTHOIICHUH.

B nHacrosmmee Bpems B FOpUANYECKON JINTEPAType YaCcTO YIOTPeOIsIeTcs
TaKoe MOHATHE, KaK «MEXaHU3M». JTO CBSI3aHO C TE€M, YTO MPABO YeJIOBEKa
peanu3yeTcst B ONpENeIEHHOM MOpSIIKE, MyTeM COOIOACHUSI KOHKPETHOM
MIPOLEAYPHI TIOJT BIUSHHEM (DAKTOPOB, BIHUSIONIMX Ha peaH3alfio0 IpaBa.
[lonsiTHe «MexaHW3M» OMpEAEISETCS €ro CoAep)KaHueM. A conepikaHue
COCTaBJISIFOT KOHKPETHBIE TpaBa, OOS3aHHOCTH IMPABOOTHOIICHUU, TapaH-
THUU X 00eCrieueHus M OTBETCTBEHHOCTh. Hanpumep, conepkaHue KOHCTH-
TYLUMOHHOI'O IpaBa IPaKJaH Ha OXpaHy 310pOBbS M MEIHULHUHCKYIO IO-
MOIIb COCTAaBJISIOT TpaBa M OOS3aHHOCTH MEAWIIMHCKHX OpTaHU3aIlvi,
MEIUIIMHCKUX PabOTHUKOB, MAI[IEHTOB, OPTaHOB T'OCYIaPCTBEHHON BIIACTH
[0 OTHOLIEHUIO K OXPAaHE 3/I0POBbS U OKA3aHUI0 MEIULMHCKOW IMOMOLIY,
rapaHTHd UX O0ECIeYeHUS W OTBETCTBEHHOCTHh 3a HAPYIICHUS B JAHHOU
obnactu. Cornacuo cinoBapio C.M. Oskeropa, moJ MOHITHEM «MEXaHU3M)
MIOHUMAETCSl CHCTEMa, YCTaHABIMBAIOIIAs MOPSAJOK COBEPIICHHS KaKOTro-
1160 BHIA ESATETHHOCTH .

OTHOCHUTENBFHO TOHATHUS «MEXaHH3M» CYIIECTBYET MHOKECTBO TOYEK
3penus. Pacemorpum HekoTopeie u3 HUX. A.C. MoproBel yTBEp>KIAeT, YTO
MOHATUE «MEXAHU3M» CIEYET PACCMATPUBATh B IIMPOKOM U Y3KOM 3Haye-
HAU. B mMmpokoM 3HaYCHUH 0T MEXaHU3MOM TIOHUMAETCs cUcTeMa o01e-
MIPU3HAHHBIX MEXIYHAPOTHBIX U BHYTPUTOCYAAPCTBEHHBIX CPEJICTB U ICH-
HOCTEH, KOTOpBIE COAEpPKAT TapaHTUH TMPOTHUB  3JIOYMOTPEOIECHUS
3aKOHOJIATENbHOW W WCIHOJIHUTEIBHOW BJIaCTEH, NMPAaBOOXPAHUTENBHBIX M
JPYTUX OPraHOB OTHOCHUTEIBHO YeJIOBEeKa U Pea3alliy ero mpas.

B y3koM moHuUMaHUU MEXaHU3M CIEAyeT MOHUMATh KaK IOpUIUYECKUE
rapaHTHu oOecredeHns TpaB M cBoGOA JmdHOCTH . Cleyromas Touka
3pEHHs, 3acily>KMBaroLlas BHUMaHus, npuHaiesxkutr M.B. IlydkoBoi, ko-
TOpasi MOJ MOHSATHUEM «MEXaHU3M pealli3alliiy MOHUMAET B MEPBYIO OYe-

' Oxeros C.U. CrnoBaps pycckoro s3bika / [Ton pen. IlIBemosoii. 14-e u3m.,
crepeotunsoe. — M.: Pycckwmii s13b1k, 1982. C. 309.

2 Mopmosen; A.C., MaromeroB A.A., UnaunkoB A.A., Cunantbesa JI.B. [IpaBa
YeloBeKa M AEATENbHOCTh OpraHoB BHYTpeHHHX ael. — CapatoB: CapaToBckas
BII MBJI PO, 1994. C. 21.
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peab COBOKYITHOCTH 3JIEMEHTOB WM (DaKTOPOB, HEOOXOOUMBIX I ycCTa-
HOBJICHHsI YCJIOBHH oOecriedeHus OCHOBHBIX IpaB. Kpome Toro, maHHoe
MOHATHE PACLEHMUBACTCA KaK Ipolecc pa3paboTKH rapanTuii odecreyeHus
OCHOBHBIX IIPaB YE€JIOBEKAa M KaK CHCTEMa B3aMMOOTHOILIEHUI, BO3HUKAIO-
IIHX MEXTy DIEMEHTaMH .

Eme onHa Touka 3peHHs] OTHOCHUTENBHO OINPENETICHUS MOHITHA «MeXa-
HU3M peanuzanuny npuHaIeKuT K.b. TonakadeBy u A.I'. XabuOynuny,
KOTOpBIE ONPEIENSIOT MEXaHW3M KaK COBOKYITHOCTH (PakTOPOB, BBHICTY-
HAIOLIUX HEOOXOAUMBIMU YCIIOBUSIMU IIepeBoJa OJar, KOTopble ompesese-
Hbl KOHCTUTYLIMOHHBIMH IpaBaMH M CBOOOAAaMH, B MPAKTUKY WHAWBUIY-
aIbHOU JKU3HENIEATEIIbHOCTH YeJoBeKa. [Ipuuem (hakTopHI,
BO3CUCTBYIOIIME HAa IPOLIECC PEANU3aLMU IIpaB UYEJIOBEKA, JOJKHBI BbI-
CTyHaTh B Ka4eCTBE 00SA3aTENbHBIX YCIOBHH B3aUMOAEUCTBHS MPUUYUHBI U
CJIEACTBUS, HEOOXOIMMOCTH U CIIy4allHOCTH, BO3MOKHOCTH W AEHCTBH-
TENBHOCTH .

e B.U. T'oiimaH ompenenser MNOHATHE «MEXAaHU3M» KaK KOMILIEKC
B3aMMOCBSI3aHHBIX MEPOINPHUATHH MaTepHalbHO-TEXHUYECKOIO, OpraHu3a-
LOUOHHOTO, HJEOJOTHYECKOTO M CHENHAIbHO-IOPHINYECKOTO XapaKTepa.
OTH MepompHusATHS OCYIIECTBISIOTCS TOCYJAapCTBOM, €ro OpraHaMu H
JOJDKHOCTHBIMH JIMIIAMH, KOTOPBIE JTOJIKHBI 00ECIIeUnTh peailbHoe JeHCT-
BHE 3aKOHa. B pesynbraTe 3TOro opraHsl roCyJapCTBEHHOM BIACTH JOJIXK-
HBI CO3/1aBaTh TaKHe yCIOBHS, IPU KOTOPHIX TpakIaHe cMOTYT 3 PeKTHB-
HO WCIIOJIb30BAaTh CBOM IPaBa, YAOBJIETBOPATH CBOW MOTPEOHOCTH, a IS
3TOro HEOOXOIUMO BCEM YYACTHHKOM HNPABOOTHOLICHWH COTJIacOBHIBATH
CBOM JIEHCTBHS C TPeOGOBAHHMSMH 3aKOHA'. J[aHHEIE TOYKH 3PEHHS OTHOCH-
TEJNBHO OTPEAETICHHUS MOHATHS «MEXaHH3M» MOTYT OBITh MPU3HAHBI B 00-
LIECTBE U CYIIECTBOBATh.

e Takum o00pa3oM, MOHATHE «MEXaHH3M» MOXKHO ONPENENUTh Kak
MIPOILECC, KOTOPBII OXBaTBIBAET B CBOEH COBOKYITHOCTH 3JIEMEHTHI IO HC-

! IyuxoBa M.B. OGecreuenne mpas rpa/aH OpraHaMHi YIPABICHHS COIO3HBIX
pecnyomuk / Ax CCCP Un-t rocyn. u npasa / [lon pexn. Jlazapera .M. — M.:
Hayxka, 1987. C. 21.

* Tonkaues K.B., Xa6u6ymuu A.I. Oprassl BHYTPEHHHX e B MEXaHH3Me
oOecrieueHns] JTMYHBIX KOHCTHUTYLMOHHBIX TpaB M cBOoOOn TpaxknmaH. — Yda:
Y umckas seicmas mkona MBJ] Poccun, 1991. C. 58.

’ Toiiman B.U. MexauusMm ofecrieueHns peaan3aliy 3aKOHOB B COBPEMEHHBIX
ycnosusix // CoBeTckoe TocyaapcTBo u mpaso. 1991. Ne 12. C. 12-13.
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MOJIb30BAHUIO, IPUMEHEHHIO, pealli3alii, OXpaHe 1 3alllUTe MpaB YeIoBe-
ka. C MOMOIIBI0 MEXaHU3Ma peallu3allii PacKphIBAETCS:

® CTPYKTypa KOHCTHUTYIIMOHHOTO MpaBa IPayKIaH Ha OXpaHy 3J0POBBs
Y MEJIUIMHCKYO TIOMOIIIb;

® [I03TAlHOE paclpeeieHre NpoLecca pealn3aluy MpaBa ¢ HOMOIIBIO
IOPUANIECKUX CIIOCOOOB M CPEJICTB;

® B3aUMOJEICTBHE CTaaNil U (DAKTOPOB pearn3alui KOHCTUTYIIHOHHO-
ro IpaBa I'PaKJaH Ha OXPaHy 340POBbSI U MEAUILIUHCKYIO IIOMOIIb;

® TPOCIICIKUBACTCS peaibHOe U 3(PPEeKTUBHOE 00CCIIeYCHHE KOHCTUTY-
IIMOHHOTO TIPaBa Ha OXPaHy 370POBbS U MEAMIIMHCKYIO TIOMOIIb;

® OCYILIECTBISIETCS 3aIllMTa MpaB U CBOOOJ B chepe OXpaHbl 3T0POBBS
rOCy/apCTBEHHBIMU OpraHaMu, opraHamu cy0bpekTtoB P®, opranamm mect-
HOro caMoymnpasJICHUA, UX OOJDKHOCTHBIMH JIMIIaMH, MCIUIIUHCKUMHU OpTra-
HU3AIHUAMH, MEJUIWHCKUMH PaOOTHUKAMHU, TIPOKYPaTypOH, CyIOM H Jpy-
TUMH 00S3aHHBIMH CyOBEKTaMHU;

® [P peayn3anuy NpaB U CBOOOA B chepe OXpaHbI 310POBBs OIpese-
JIA€TCA Kau€CTBO, OKa3bIBA€MbIX MCIUIIUHCKUX YCIYT 1 MEAUIIUHCKOT'O 00-
CIIyKVBAHUSI.

PaccmarpuBas mpoOieMy O KOHCTHTYIHOHHO-TIPABOBOM MEXaHH3Me
peann3ayy IpaBa Ha OXpaHy 3J0POBbS U MEJHIUHCKYIO IOMOIIb CIIEyeT
OXapaKTepH30BaTh JaHHOE MpPaBO Kak MpaBo, BKIIOUaroliee B ceds cie-
IYIOLINE 3JIEMEHTHI:

® BIIaJICHHE TAaKUM HEMaTepPHAIBLHBIM 0JIaroM, Kak 3/10pOBbE;

® COBEpILUEHHE JEHCTBUII MO COXPaHEHHIO CBOETO 3IAO0POBBs (Hampu-
Mep: MPOQUIAKTHYECKHE AEHCTBUS, OOpalleHHne 3a MEIUIMHCKOH MOMO-
IIBIO B CITydae 3a00JIeBaHUs H JP.);

e TpeboBaHME OT OOS3aHHBIX JIMI] BBHIMOJHEHUS OO0SI3aHHOCTEH MO CO-
OmoieHuIo0, 00ecreueHHIo, peaar3anry JaHHOTO MpaBa (HampuMep: TOJDK-
HOCTHBIX JIMIII OPTaHOB TOCYIapPCTBEHHOH BIACTH, MEIUINHCKAX OpraHU3a-
o, QpapMameBTHYECKUX OpTraHu3aIldil, MEIUIIMHCKUX pPaOOTHHUKOB,
(apManieBTHIeCKuX padOTHUKOB);

e 3amuTa MMpaBa B CIIydae €ro HapylIeHHs IyTeM oOpalleHus B I0puc-
JMKIUOHHBIE OPTaHBl.

I'ocymapcTBo B JHIle CBOMX OPraHOB MPUHUMAET Ha ce0st 0053aTenbCTBa
mo oO0eclevyeHuro, peanu3alid W 3alluTe KOHCTUTYLUHOHHOTO IIpaBa
rpak/iaH Ha OXpaHy 3J0pPOBbS U MEIUIIMHCKYIO oMok, st aToro rocy-
JapCTBO JOJDKHO CO37[aBaTh YCIOBHS Ul pealM3alidy U 3aIIUTHl KOHCTH-
TYLHOHHOI'O IIPaBa Ha OXpaHy 310POBB, a TAK)KE OCYLIECTBIATh KOHTPO-
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JTUpyoHe GYHKIUH 32 MPOIecCaMy, MMPOUCXOISIIUME B 0OIIECTBE, C Iie-
JIBIO0 COXPaHEHUS U YKpeIUIeHHs 310poBbs. ['ocyaapcTBO B JHIle CBOUX Op-
TaHOB JIOJDKHO TapaHTHPOBAaTh KAKIOMY YEJIOBEKYy oOeclieueHHe, peann3a-
U0 W 3allUTy KOHCTHTYIIMOHHOTO TMpaBa HAa OXpaHy 37I0pOBbS U
MEJUIUHCKYIO MOMOIIb. [Ipy 3TOM BO3HHMKaeT HEOOXOIUMOCTh B TIOCIIE/IO0-
BaTEeJIbHOM KOMILJIEKCHOM HCCIIEJOBAHMHM KOHCTUTYLIMOHHOTO MPaBa Ha OX-
paHy 37I0pOBbSl M METUIIMHCKYIO MIOMOIIb U pa3paboTKe MEeXaHU3Ma pealu-
3alluy JJAHHOTO TIpaBa.

JIroboe mpaBo MOXET OKa3blBaTh UACHHO-MOTHBAIlMOHHOE BIMSHUE Ha
neiictBue u (Win) Oe3aeiicTBre KaKIO0ro YelloBeKka. Perynupyromiee aenct-
BHE TIpaBa 3aKpeIUICHO B 3aKOHE M WHBIX HOPMATHUBHBIX MPABOBBIX aKTaX,
IrZie IPaBO HAXOJIUT CBOE MO3UTUBHOE BBIPaKEHHUE, IIO3TOMY aKTyalbHBIMU
SIBIISIIOTCA TPOOJIEMBI peau3aldy KOHCTUTYLHMOHHOTO MpaBa Ha OXpaHy
3II0POBBSI.

[IpaBo NOKHO OKa3bIBaTh pETyNUpYIOlIee JAeHCTBHE Ha oOecrievyeHue
mpaB u cBoOOA B chepe 3apaBooxpaHeHus. Perynupyromee aelicTeue npa-
Ba Ha oOecreYeHne KOHCTHTYIIMOHHOTO TpaBa Ha OXPaHy 37I0POBbS U Me-
JUIWHCKYIO TIOMOIIb OCYIIECTBIISICTCS TMPH MOMOIIHA BIACTHBIX TOJHOMO-
yuii rocymapcTBa M cuiaod mnpaBa. Cuia mpaBa IpeicTaBiseT coOoi
COBOKYITHOCTh HOPM, HalpaBJCHHBIX Ha PETyJIMPOBAHUE MPOLIECCOB, MPO-
HCXOJSIINX B OOLIECTBE MO TIOBOJY UCIIONHEHUS, TPUMEHEHUS, UCTIONIB30-
BaHUsI, TO €CTh PealTn3aluil KOHCTUTYLIMOHHOTO MIPpaBa rpakJaH Ha OXpaHy
3I0pOBbsl U MEOULUHCKYIO MoMouls. [lelicTBHE MpaBa 3aBUCHT OT COLH-
ANBHBIX YCIIOBHH, HapsImuX B oOIIecTBe, MOTpeOHOCTEH Jro/Iel, UX WHTe-
pecoB. Cuiia nmpaBa He TOXKJIECTBEHHA CHIIE TOCYIApCTBa.

CrnenoBarenbHO, MpoOiieMa peann3alui KOHCTUTYLHOHHOTO IIpaBa
rpaXJIaH Ha OXpaHy 37I0POBbS U MEIUIIMHCKYIO TIOMOIIb OXBATHIBACT Iie-
JIBIA KOMITIEKC (paKTOPOB, KOTOPBIE UMEIOT CYIIECTBEHHOE 3HAUYCHHE MPH
ee pemeHny. HanpuMep, Ha peann3anuio MpaBoBEIX HOPM B cepe OXpaHbl
30POBbSl TPAXKAAH OKA3bIBAIOT BIMSHHE 3KOHOMHYECKHE, MOIUTHYECKHE,
OpTaHM3AIMOHHBIC, COIMANBHBIC, MCUXOJIOTHUECKHEe U JIpyrue (akTophl.
[MosTOMy peanm3anusi AaHHOTO TpaBa BO3MOMKHA TOJBKO TMPH HAIWYHU
BBIILICHA3BAHHBIX (PAKTOPOB M (PAKTOPOB, BIUSIOIIUX HA IOPUIHMUYECKYIO CO-
CTaBIISIOIIYFO JAHHOW MPOOJIEMBI, TO €CTh IOPUANICCKHE acTIeKThl. IMEHHO
COBOKYITHOCTh ATHX (DAKTOPOB W IOPUAMYECKOIN COCTABISIONICH BIUSET Ha
3G GEKTUBHOCTh pelleHHs NpoOIeMBbl pealn3alid KOHCTHUTYLHOHHOTO
[paBa Ha OXpaHy 3A0POBbS U MEAMLIMHCKYIO TIOMOLIb. YKa3aHHbIE (QaKTO-
PBl JOJDKHBI OBITH YperyJaupoBaHbl 3akoHamMHu. OJHaKO 3aKOHBI HE B CO-
CTOSTHHU YOBJIETBOPHUTH BCE MOTPEOHOCTH YeNIOBEKa B HEMaTepPHAaJIbHBIX U
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MaTepuanbHbIX Onarax. [loaTomy HeoOXoamMmo pa3pabaThIBaTh KOMILIEKC
MCpOHpH)ITPIfI, HaIlpaBJICHHBIX Ha YCTAHOBJICHHUE OTBETCTBCHHOCTH, IIOBLI-
mienue 3 (HEeKTUBHOCTH pabOThl OPraHOB rOCYAAPCTBEHHOM BIAcTH, Opra-
HOB cy0BeKkTOB PD, OpraHoB MECTHOTO CaAMOYTIPAaBJICHUS M HX JOJDKHOCT-
HBIX JIUII, JESTENbHOCTh KOTOPBIX HAIpaBieHA Ha oOecreueHHe 3aliuThl
HaceJieHus B chepe OXpaHbl 3T0POBbSL.

MexaHn3M peanu3anuil KOHCTUTYIIMOHHOTO TpaBa rpakKIaH Ha OXpaHy
3JI0POBBS TIPENICTaBIsIET OO0 MephI, HalpaBIICHHEIE Ha o0ecriedeHue Oa-
TONPUSITHBIX YCJIOBUH JUIsS pealu3aly MpaB v CBOOON rpaxaaH B chepe
OXpaHBbI 300POBbSL.

MexaHu3M OXpaHBI MPEACTaBISICT COOOW MEphI 0 TPEIYTPEKICHHUIO
MpaBOHAPYILICHUH B cdepe OXpaHbl 3M0pPOBbsi. MeXaHU3M 3allUThl Mpel-
cTaBisieT co0Oi Mepbl, HallpaBJICHHBIE HA BOCCTAHOBJICHUE HAPYIIEHHOTO
mpaBa B JaHHOU cdepe.

CrnenoBaTenbHO, MHTETPAIIUS OPTaHU3AIMOHHBIX U TIPABOBBIX TapaHTHH
0 peaIn3alyy paB IPpaxIaH U CIIeNUATBHBIX OPraHU3aIMOHHO-TIPABOBBIX
CPEICTB IO OXpaHe, 3aIlNTe W BO30OHOBJIICHHUIO PaB o0ecreunBacT oopa-
30BaHUC e}lHHOﬁ MMOACHUCTEMBI ME€XaHHU3Ma peaiu3anun Cy6’beKTI/IBHBIX
paB IpakJaH ¢ COONIOEHHEM MpPaBOBOTO pexuMa. J|aHHBI MeXaHH3M
COJCPXKUT: BO-TIEPBBIX, HOPMBI, KOHKPETH3UPYIOLINE TPAHUIBI BO3MOXKHO-
r'0 MOBEJICHUS U MOPSIOK Mepexo/ia MpaBa U3 OJHOTO COCTOSHHUS B JIPYToe,
KOTOpOE ONpeAessieTcsl TpaHuaMy JO3BOJICHHOCTH U TPaHUaMH JeHCTBU-
TEJILHOCTH; BO-BTOPBIX, ONPEAEISIETCS 1IeTb MOJIb30BaHus 0J1arom, KoTopas
HE JTOJDKHA BBIXOJUTH 32 PAMKH 3aKOHHOCTH; B-TPETHHX, MEXaHU3M COZAEp-
JKUT HOPMBI [0 YCOBEPIICHCTBOBAHUIO PEAN3aIIH TIPaB M CBOOO/I.

Jist nocTiKeHHsl peaibHOro 00ecTiedeHus MpaB U CBOOOA TpayKaaH He-
00X01MO, YTOOBI TIPaBOBOM PEXXHUM CTal JACHCTBEHHBIM HHCTPYMEHTOM. A
JUISL OTOTO TOCYIIAPCTBO JIOJDKHO CO371aBaTh HEOOXOIUMBIE YCIOBHUS IS
o0ecrievyeHus STHX TpaB, a B cllyyae UX HapyLICHUs] 00ecreynBaTb BO300-
HOBJICHHE.

MexaHu3M peanm3andid KOHCTUTYIMOHHOTO TpaBa TpaXkJaH Ha OXpaHy
3I0POBbS. © MEAUIMHCKYIO ITIOMOIIh MOKHO YCJIOBHO Pa3AeiuTh Ha JBE CTa-
JIMH: OXPaHy TIPaB U cBOOO B chepe 3paBOOXPAHEHHS M HA MX 3aLIUTY .

OTH CTaguu MOXHO PacCMOTPETh Ha IPUMEpPE COLMAIBHON CpEeMbl, Te
CO3JIaHbl HEOOXOJIMMBIE YCIIOBHS JUIS JICHCTBEHHOTO MEXaHHW3Ma peain3a-
LIMM KOHCTUTYLIHOHHOI'O IIpaBa rpakJaH Ha OXpaHy 340POBbS U MEIHUIMH-
CKy10 momomis. [Ipy 3TOM Ha KaXIOH CTaAWM NMPUMEHSIOTCS pa3IndHbIC

! Anexcees C. I'pasnanckoe npaso: YueGuuk. — M.: IIpocrext, 2009. C. 140.
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rapanTuu. [Ipu HapylieHuu npasa rpaxjaaH Ha OXpaHy 3710pOBbsl BO3HUKa-
€T MOTPEOHOCTh B UX 3aIIIUTE.

Takum 00pa3oM, MeXaHU3M peaM3alUd KOHCTUTYIIMOHHOTO IpaBa
CPpaKJaH Ha OXPaHy 340POBbS U MEAULMHCKYIO MOMOIIb IPEICTABISAET CO-
0Ol CII0XHBIA MHOTO3TAITHBIN MPOIECC, KOTOPHIM OCYIIECTRISICTCS HE Blia-
CTHOM BoJIel roCcyJapcTBa, a MPOBEICHUEM MEPOTIPUATUN, KOTOPHIE UMEIOT
COLIMAJIbHBIN, YKOHOMHUYECKHUI XapaKTep, a TaK)Ke OCHOBAaHbI Ha IOBBIIIIE-
HAU OJaromoNydrsi KaKI0T0 YeIOBEeKa, UX KyJbTYPhl H Pa3BUTHUH MPaBO-
co3HaHMA. IMEHHO 3TU MEPONPUATUS HAIIPABJIEHbI HA JOCTUKEHNUE OCHOB-
HOM LeNM — peanu3alydyd KOHCTUTYIIMOHHOIO TMpaBa TPaKJaH Ha OXpaHy
370POBbSI U MEAUIIMHCKYIO IOMOIIb.

MexaHu3M OXpaHbl MPEICTaBIICT COO0M MEphI MO MPEAYIPEIKICHHUIO
MIpaBOHAPYIICHUH B cepe OXpaHbl 3[0pOBbSI. MexaHH3M 3allUThI TPe-
cTaBisieT co00il Mepbl, HalpaBJIeHHbIE HA BOCCTAHOBJICHHWE HAPYIIEHHOTO
mpaBa B JaHHOU cdepe.
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Teopusi u ucmopusi 2ocydapcmea u npaea

BaBunbuyeHkoBa CBeTnaHa EBreHbeBHa
npenogasartens MexayHapoaHOro pnanyeckoro MHCTUTyTa

Vavilchenkov S.E.
teacher international law Institute

KOHLIENLUWUA PYCCKOW NMPABOCIIABHOW LIEPKBU
B OTHOLUEHWUW YCbIHOBINEHUA OETEN

PARTICIPATION OF THE RUSSIAN ORTHODOX CHURCH
IN RELATION TO THE ADOPTION OF CHILDREN

AHHOTauus. B coBpeMeHHOM 0011eCTBE IO BOIPOCY YCHIHOBICHHUS Jie-
TEH U JACATCIBbHOCTU B C(bepe OIICKKW W NOICYHUTEIIbCTBA NPUHUMACT Yy4da-
crue Pycckas mpaBociaBHasi IIEpKOBb. B COBpeMEHHBIX YCIOBHAX MPaBO-
CllaBHasl LIEPKOBB JOIyCKaeT yChIHOBIIEHHE AeTeil. Pycckas mpaBociaBHas
LIEPKOBb B CBOEH JIOKTPUHE OTPAKAET MHOIOBEKOBOU KYJIBTYPHBIN U UCTO-
pudeckuii onsIT Poccuu.

Abstract. In the modern society, the Russian Orthodox Church takes
part in the adoption of children and in the field of guardianship and guardi-
anship. In modern conditions, the Orthodox Church allows the adoption of
children. The Russian Orthodox Church in its doctrine reflects the centu-
ries-old cultural and historical experience of Russia.

KaoueBble cjioBa: colMagbHbIE CUPOTHI, YCHIHOBIICHUE JETEN, OCHOBBI
Y4EHMsI pyCCKOM MPaBOCIABHON LIEPKBH, YCHIHOBUTEIb, HALMOHAILHOE 3a-
KOHOZATEJIbCTBO.

Key words: social orphans, adoption of children, fundamentals of the
Russian providential church doctrine, adopter, national legislation.

l'ocymapctBo siBnsieTcst 0e3yCIIOBHBIM TapaHTOM OO€CIeUYeHHUs IMpaB U
WHTEPECOB peOCHKa ¥ OJDKHO CBOEBPEMEHHO NPHUHUMATH aJCKBAaTHEIE
Mephl IO 3amKTe W O0ECNeueHHWIo NeTeH, OKa3aBIIMXCS B TpPYyXHOU
JKU3HEHHOM CHUTyaluu, ceMed M JeTeil, HaxOoOAUIMXCs B COLHUAJIbHO
OTIaCHOM TIOJIOKCHHH, T.€. B TEX CIIy4asX, KOTJa POIUTEIH B CHIY
JKU3HCHHBIX OOCTOSATENBCTB M 110 MHBIM MPUYUHAM HE B CHJIAX CIIPABUTHCS
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CO CBOMMH OOS3aHHOCTSIMH B OTHOIICHWHU J€TeH, MO0 YKIIOHSIOTCS OT
HCTIOJIHEHHSI CBOUX POAMTEIBCKUX 00S3aHHOCTEH.

CocraBHOI 4acThlO couuanbHOW mnoauTuku Poccuiickoit deneparuun
SBIISIETCS. CeMeiiHas IONMTHKA, BKJIOYAIOIIas B ce0s COLUUAIbHYIO H
roCy/IapCTBEHHO-TIPaBOBYIO 3alllUTy CEMbU M JeTcTBa. HampaBneHHyro Ha
CO3/1aHUE COOTBETCTBYIOLIUX COLMAIBHBIX, IMPAaBOBBIX U YKOHOMHYECKUX
YCIIOBUH JUIi COXPaHEHHS CEMbM Kak CTaOWJIBHOTO WHCTUTYTa,
obecrnieunBaroniero 0€30MacHOCTh W 3a00Ty CBOMM wWieHaM CEMbH Ha
OCHOBE JIIOOBY U YBaXKCHUSI.

B nocnennue roapl HaMeTUIAaCh TEHACHIMS K COKpAIIEHHUIO Yncia Oec-
MIPU30PHBIX M O€3HaI30pHBIX JeTeld. Ho TOBOPUTH O MOJHOM yCTpaHEHUH
3TOr0 HETaTMBHOI'O COLMAIIBHOTO SBJIEHUS MPEKAEBPEMEHHO, TO3TOMY Me-
pompusitust [IporpaMmel TOKHBL OBITH HAIPaBJIEHBI HE TOJBKO HA PACILH-
pEeHHME CUCTEMBI YUPEXISHUH MPOQIITaKTHKN Oe3HaJ30PHOCTH U Oecnpu-
30pHOCTH, HO W Ha COBEPIICHCTBOBAHHE €€ [EATEIbHOCTH, IOBBHIIIEHUE
KauecTBa M JOCTYIMHOCTH COLMANIBHBIX YCIYT IUIs AE€TEH, HaXOAsIUXcA B
TPYAHOW >KU3HEHHOM CUTyalWu, IPUOPUTETHOE pPa3BUTHE NPO(UIAKTUKU
ceMeifHOro HeGIaromoyuus .

Y CBHIHOBJICHHUE SIBIISIETCS PHOPUTETHOM popMoii ycTpoiicTBa aerei, oc-
TaBIIMXcs O0e3 momnedyeHus: poautenei. C mpaBoBON TOUKH 3pEHHS, yCHIHOB-
JIEHHE — 3TO yCTAHOBIIEHHUE MEX]y YCHIHOBUTEJIEM M YCHIHOBJICHHBIM pe-
OCHKOM NPaBOOTHOLICHUH (JIMYHBIX M HMMYIIECTBEHHBIX), aHAJOTHYHBIX
CYLECTBYIOIUM MEXIY KPOBHBIMU POJUTENSAMH U AETBMHU. 3aKOH MPHUpPaB-
HUBAeT YChIHOBJICHHOI0 PeOCHKA K POAHBIM AETSIM yYCHIHOBUTEIIS.

B coBpemenHO# 00IIECTBEHHOW THUCKYCCHH 1O BOMPOCY yCHIHOBIIECHUS
JeTell U JIeaTeNbHOCTH B chepe ONeKH U TONeYUTEIbCTBA IPUHIMAET yua-
ctue Pycckas npaBocnaBHas nepkoBb. B OcHOBax conuanbHON KOHLELAN
Pycckoif mpaBocnaBHOW IEpKBH, NPUHATHIX Ha Apxuepeiickom Cobope B
2000 r., BbIpaXEeH MPHOPUTET CEMEMHOTro BOCIUTAHUA  JeTeit
(X. 4)*: «CeMps KaK JOMAIIHAS [EPKOBb €CTh CIUHBIA OPraHU3M, UICHBI
KOTOPOTO J>KUBYT U CTPOSAT CBOM OTHOLICHHS HAa OCHOBE 3aKOHA JIIOOBH.
OmnBIT ceMeHHOro OOLICHUST Hay4aeT YesIOBeKa MPEOA0JICHHIO TPEXOBHOTO

' Bompock! OpraHM3alMyi TOCYIapCTBEHHON COLMATBHOMN TIOIIEPKKH Pa3Iid-
HBIM THIIaM ceMell ¢ geTeMmu: PesymeraTtel mccnen. mpoekta // B.B. Enmmzapos,
E.H. ®eokrucros, I'.1I. Knumanrosa u ap. — M.: [Ipocsewenue, 2013. 546 c.

> OcHOBBI yueHHs Pycckoil PaBOCIaBHOI HEPKBH O JOCTOHHCTBE, CBOOOIE 1
mpaBax denoBeka [OdunmanpHbni caiit Mockosckoro Ilatpuapxara] http:/www.
patriarchia.ru/db/text/428616.html (mata obpamenwms: 17.09.2016).
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3rOM3Ma U 3aKJIa/IbIBaeT OCHOBBI 30POBOH IpayKAaHCTBEHHOCTH. VIMEHHO B
ceMbe, Kak B IIKoJie OnarouyecTusi, GOPMHUPYETCSl M KpPEMHET NMpPaBUIIbHOE
OTHOLICHUE K ONIKHUM, a 3HA4UT, U K CBOEMY HapoAay, K OOILECTBY B Iie-
mom. JKuBas peeMCTBEHHOCTh MTOKOJIEHUH, HAYHHASACh B CEMbe, OOpeTaeT
CBOE MPOJOJDKCHUE B JIIOOBH K MpEKaM M OTEYECTBY, B UyBCTBE COIpHUYA-
CTHOCTH K UCTOpHH. [03TOMYy CTONB ONMAcHO pa3pylIeHHE TPaAULHMOHHBIX
CBsI3eW poauTenel ¢ AETbMH, KOTOPOMY, K COKaJICHHIO0, BO MHOTOM CIIO-
COOCTBYeT YKJaJ XH3HU COBpeMeHHOro obmiectBa. llpuHmxenue coru-
abHOI 3HAYMMOCTH MaTepUHCTBA M OTI[OBCTBA CPABHUTENIBHO C yCIIeXaMH
MY>KYMH U KEHIIMH B NpoQecCHOHATBLHON 001acTH NPUBOJUT K TOMY, YTO
JIETH HAYMHAIOT BOCIPHHHUMATHCS KaKk HEHY)XHas 00y3a; OHO TaKke CIIO-
COOCTBYET OTUYXKICHHIO U PA3BUTHIO aHTATOHM3Ma MEXIY MOKOJICHHSIMU.
Ponb cembH B CTaHOBIEHUM JIMYHOCTH HCKJIIOUUTENBHA, €€ HE MOTYT MOJ-
MEHHUTh HHBIE COLIMAJIIbHBIE WHCTUTYTHI. Pa3spylieHue ceMeMHbIX CBs3€i
HEn30eKHO COMPSDKEHO C HapYIIEHHEM HOPMAaJbHOTO Pa3BUTHS JAeTell U
HaK/IaJbIBaeT JOJTHH, B M3BECTHOW Mepe HEeM3INIaJUMBbIi OTIEYaTOK Ha
BCIO UX MOCIIEAYIOUIYIO KU3Hb.

Bomutomeit 0emoil cOBpeMEHHOTo OOIIECTBa CTal0 CHPOTCTBO IPHU
KHUBBIX POAMTENSAX. THICSIYM OpOLICHHBIX JAETeH, KOTOpbIE HAMOIHSIIOT
NPUIOTHI, @ HWHOIJA OKa3bIBAIOTCA HA YIUIE, — CBHICTENBCTBYIOT O
mIyOoKoM He3mopoBbe obmectBa. Oka3piBasg TaKUM JETSIM ITyXOBHYIO H
MaTepuaibHyl0 TOMOLIb, 3a00TACH 00 WX BOBIICUCHHH B IYXOBHYIO H
COLIMAJIBHYIO >KU3HBb, L[epKOBb OJHOBPEMEHHO BUAMT BaKHEUIIUNA CBOU
JIOJT B YKPEIUIEHHH CEMBU U B OCO3HAHWH POTUTENSIMU X MPU3BAHUS, UTO
HCKITFOYMIIO OBI Tpareauio OpOIIEHHOTO peOeHKay.

IIpu 3TOM LEPKOBB JOIYCKAET BO3MOKHOCTb YCBIHOBIEHUS AeTell: «Ec-
JIU MY’K WUJTH JKE€Ha HECTIOCOOHBI K 3a4aTHIO peOeHKa, a TepareBTHYECKUE U
XUPYpPrUYecKre METOMBI JISYeHH OecIuTousl He MOMOTAal0T CYIpyraM, UM
CIIelyeT CO CMUPEHUEM MNpPUHATH CBOe Oecuaane Kak oco0oe KU3HEHHOE
npusBanue. llacTeipckue peKOMEHAAHM B MOMOOHBIX CIy4asx JOJKHBI
YYHUTHIBATh BO3MOXXHOCTh YCHIHOBIIEHHS peOeHKa Mo OOOIOIHOMY COTJIa-
cuto cympyrosy (XII. 4)'.

OpnHako HpaKTHKa MOKa3blBae€T, YTO COBPEMEHHBIE XPHCTHAHE OYEHb
PEIKO MOJB3YIOTCS MPAKTUKOW YCHIHOBIIEHUS AeTeil. B mpaBocnaBHO nu-
TepaType yKa3blBaeTcs, 9To bor He qaer neTeid, YTo0BI CynpyTH HOTI0OUIN

3aiikoBa O.H. YcwiHOBiIeHMEe B Poccuu: wmcropus M COBPEMEHHOCTH //
Becrauk FOypl'Y. 2006. Ne 17. Cep. «ConuansHo-TyMaHUTapHBIE HAYKW. Ber. 7.
C. 39.

Ne 1 (64) 2018 47




JeTel Bcero Mupa Kak cBoux. Cieayer TakKe HOMHUTH O CBSITOM IIpHMEpe
Woaxuma u AHHBI — poauTeneii [Tpeuncroii'.

B «OcnoBax yueHus Pycckoli mpaBoClaBHOW LEPKBU O AOCTOMHCTBE,
cBOOOIIE W TIpaBax dYeEJIOBEKa», NMPUHATHIX Ha Apxuepeiickom Cobope B
2008 r., TOBOPUTCS O BO3MOXKHOCTH OCYIIECTBICHHUS I[EPKOBBIO MPaBO3a-
LIMUTHOW IesTeNbHOCTH (pa3l. V), Tle yKa3aHbl TaKue HANpaBICHUS, KakK
3a00Ta 00 yBa)XKEHHU JOCTOMHCTBA W TPaB IO, HaXOAIINXCS B COIH-
ANbHBIX YUPESKICHHUAX M MECTaxX 3aKIIOUeHHs, C CyryObIM BHHUMaHHEM K
MOJIOKEHUIO MHBAIUIOB, CHUPOT, MPECTapesblX U IPYrux OecrOMOIIHBIX
JIOAEN M MOAJEpKKA CEMBU B €€ TPaJUIMOHHOM IOHUMAaHHWH OTLOBCTBA,
MaTepHHCTBA U JIeTCTBA .

Bo ucnonHenuu naHHOTO TOJOXKEeHUS ObuT co3maH [IpaBo3amuTHBIN
uentp BeemupHoro Pycckoro Hapoanoro Co0Oopa, KOTOpBIH 3aHMMAaeTcs
peanu3anuedl yKa3aHHBIX HANpaBJICHUN MPABO3AIUUTHON JAESITEIbHOCTH
Pycckoit mpaBociaBHOM LEPKBH.

Jlna coumanbHBIX M peanbHBIX cUpOT Pycckas mpaBocnaBHas LIEPKOBb
OpraHu3yeT NpaBoOCiaBHbIE NPUIOTHL. [IpaBociaBHBIE IPUIOTHI 3aPEKOMEH-
JOBaJM ce0sl KaK OpraHbl OMEeKH HaJ MPaBOCIABHBIMHU CHPOTaMH, padoTa B
KOTOPBIX CTPOUTCS HA TPEX COCTABISIOMINX: OOECIeYeHUe KU3HEACATENb-
HOCTH, 00pa3oBaHUe M BOCIIUTAHUE, OPUEHTHPOBAHHOE Ha 0A30BBIE AyXOB-
HbIE LIEHHOCTH ¥ JyX HAIMOHAIBHOTO JOCTOHHCTBA .

IIpn sTOM LEpPKOBb OTpPHUIIAET BO3MOKHOCTH YCHIHOBIIEHHS JeTeil co
CTOpOHBI oHOMONbIX map (XII. 9)*: «OTHOCSCH C MacTBIPCKOM OTBETCTBEH-
HOCTBIO K JIFOASIM, UMEIOIIMM FOMOCEKCYalbHble HAKIIOHHOCTH, LlepKOBb B
TO K€ BPEMsI PEIINTENIEHO MPOTUBOCTOUT TOMBITKAM MIPEJCTABUTH TPEXOB-
HYI0O TEHICHIHMIO KaK «HOpPMY», a TeM Ooliee Kak MpeaMeT TOpAOCTH U
npumep i noapaxanus. IMeHHo nostomy LlepkoBb OCyXZIaeT BCAKYIO
Mpomaranfy romocekcyanu3Ma. He oTkaszpiBas HHKOMY B OCHOBHBIX TIpa-

" OcHoBEI yuenus Pycckoit mpaBociaBHON IEPKBU O JOCTOMHCTBE, CBOOOJE U
mpaBax  4ejoBeka [Odwunmanbublii  caiit  MockoBckoro — Iarpuapxara]
http://www.patriarchia.ru/db/text/428616.html (naTa oopamenus: 17.09.2016).

% Tam xe.

3 Paguna H.K., TTaBnsraeBa T.H. 3apy6esKHblil H OTEYECTBEHHBII ONBIT Peaii-
3allMM TEXHOJIOTMM CEMEHHOro ycTpoWCTBa M BOCHUTAHMS JETEH-CUPOT U AETEH,
ocraBmmxcst Oe3 momeueHus poauteneit / CommanpHOEe 00CITy)XKHBaHUE CeMEH U
nereit: Hayaro-metoamaeckuii coopauk. 2016. Ne 7. C. 28.

* OCHOBBI COLMANBHON KOHLENMIMH Pycckol mpaBociaBHOM mepkBu [Odu-
nuanbHBIE  cait  MockoBckoro  [latpmapxara]  http://www.patriarchia.ru
/db/text/141422 (mata obpamenns: 17.09.2016).
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Bax HA XU3Hb, YBAXXEHHE JMYHOTO JOCTOMHCTBA M ydacThe B OOIIECTBEH-
HBIX JeJax, IIepKOBb, OJHAKO, MOJaraeT, YTo JIMIA, MpolaraHAupylolue
TOMOCEKCYalbHBIA 00pa3 *HU3HM, HE JOJDKHBI JOMYCKaThCs K MpernoaaBa-
TEJIBCKOH, BOCIIUTATEILHOW W WHOW paboTe cpemu JeTeld W MOJIOIEKH, a
TaK)Ke 3aHUMAaTh HaYaJIbCTBEHHOE MOJIOKEHNE B apMHUH U HCTIPaBUTEIbHBIX
YUPEKICHUSIX .

@DaKT YyChIHOBJICHUS COCTABIISET CEMEHHYIO TallHY YCHIHOBUTEIA U yChI-
HOBJIGHHOTO. Y CHIHOBUTENb CaM yCTAaHABJIMBAET, PACKPHIBATh 3Ty TalHY
nnu HeT. Jluia, pasriacuBIIne TaifHy yCHIHOBIICHHS peOeHKa MPOTHUB BOJIU
€ro yCBIHOBHUTENEH, MPUBIIEKAIOTCA K YTOJOBHOM OTBETCTBEHHOCTH. B Te-
YeHHEe TpeX JIeT MOCJI€ YCHIHOBIEHHUS MPOMCXOIUT MOCTOSIHHBIN KOHTPOJb
3a IPOKUBaHKE peOEHKA OPraHOM OIEKH U MOTICYHTEIHCTRA.

[IpaBoBBIE HOPMBI HAIIMOHAJIBHOTO 3aKOHOJATEILCTBA MpEAyCcMaTpUBa-
FOT JKECTKHE Mephl, TaKhe Kak JIMIIeHHE poauTeNell mpaB Ha peOeHKa, HO
HET CIy>XOBI TOMOIIM B BOCCTAHOBJIEHWH TakuWx mpaB. He cymiectByer B
Poccun koMmIulekcHas cuUCTeMa COLMAlIbHOM 3aIIMTHI ceMbU. B croskHBIX
COBPEMEHHBIX YCIOBUSX MHOTHE POCCHICKHE CEMBH HAXOISATCS B CIIOKHOM
cuTyauu W 0e3 MOMOIIM TOCYJapCTBa HE MOTYT peIIaTh CO3JaBIIMECH
npobaemMbl. [t cTabMIIM3anyy CeMbH TOJDKHBI OBITH ONIPEeNICHHBIEC YCIIO-
BHUSI, CO3AATh KOTOpPBIE HEOOXOAMMO rocyIapcTBOM. B HacTosmee Bpems He
CYIIIECTBYET YCIOBUH JJIsl CTA0MIIN3AllMU CUTYalluH B CEMbE.

B Poccuiickoii @eaepaiiuu He rapaHTUPYETCS TOCYJapCTBOM, a CKOpee
JeKJIapupyeTcss npaBo peOeHKa BOCHHUTHIBATECS B ceMbe. ManoshdeKTHs-
HOU okazanach DenepanbHas nporpamma «Jletu Poccum» 2007-2010 rr.
CripaBeimMBOCTH pajil OTMETHM, YTO B HEE BBEICHO IOJIOXKEHHE O TpO-
Onemax O€3HAJ30PHOCTH JETEH, O COIMANTbHO-PeaOMIMTAIMOHHBIX IeH-
Tpax H Jp.

IIpaBa nereil Ha yCTpOMCTBO MX B CeMbIO paciiupeHbl denepaibHbIM
3akoHOM «O0 orieke u nmoneuutenscTBe» (2008 T.), HO MPOOIIEMBI ele oc-
TatoTcs. s pa3BUTHS rpaxaaHcKoro oOriiecTBa B coBpeMeHHOW Poccun
WHCTUTYTHI OIEKH, MOMEYNTEIhCTBA, MATPOHATa JOJKHBI COBEPIISHCTBO-
BaThCA.

CknanpIBaeTcsl yCTOMUMBas TEHACHUHUA MO yXyIuleHuto B Poccuiickom
roCy/IapcTBE COIMANbHONW OOCTaHOBKH, KOTOpas MPOSBHIIACH B OOJBIIIOM
KOJIMYECTBE CIIyYaeB JHUIIECHUS POAUTEIHCKUX MPaB, a B OTAEIHHBIX CIyda-
SIX UX OrpaHuueHus. Bo3pociio u KOIM4YecTBO OTKa30B OT peOeHKa PoAHTe-
nsmu. HeoOxoauMo co3naTh B MEPBYIO O4YepEelb MAaTEPUAIbHBIC YCIOBHS
JUTA YKPETUIeHUs] CeMbH, UId oOecriedeHns HeOOXOMUMBIX TOTpeOHOCTEl
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JETeH, a TAK)KE ONPENETUTh KOMITJIEKC MPOOIIeM, MEIIAIONINX YKPETIICHHIO
CEMBbU U €€ aBTOPUTETA KaK COIMATBHOI0 HHCTUTYTa rOCyIapCTBa.

DKOHOMHYECKHE TTPOOIEMBbI MHOTO/IETHBIX CEMEH M ceMel, TpeOyoIuX
JOTIOJTHUTENBHO COLMAIBHON U MAT€pUaNIbHOW MOMOIIM, MOXHO PEUIUTh
myTeM BBeleHUs1 B Poccuiickoii @enepanuy Hamora Ha 0e3/1€THOCTb.

Poccuiickoe rocynapcTBo yaensier BHUMaHue, 9TOObI COKPAaNaioch Ko-
JINYECTBO AETEU-CUPOT, HO KOJMYECTBO HAXOMSIIUXCS B HMHTEpPHATaX HE
YMEHBITIAeTCsI, HO TPUAaBasi MPH 3TOM 0co00€ 3HAYECHUE BOCIUTAHUIO Jie-
Telt B cembe. OT™erum, uto [Ipesuaent PD oowsasun 2008 1. ['ogom cembu
1 o0paTui BHMMaHWE Ha BXKHOCTh MHCTHUTYTAa CEMbH M HEOOXOIMMOCTh
OKa3aHWsI TIOMOIIH U TOMIEPKKU ceMbsiM. CeMelHbIit koaekc PO, [Ipesn-
nentckas mnporpamma «Jletm Poccum» u ee DenepanbHas 1ieneBas
nporpamma «Jletu-cupotbl», a Takxke denepanbhbiii 3aKkoH «O TONOIHU-
TEJIbHBIX TapaHTUX MO COIMAJIBLHOMN 3alllUTe NEeTeU-CUPOT U JeTel, OCTaB-
muxcsi 0e3 momeuyeHust poxurenei», [loctanosnenne IlpaButenscrea PO
oT 20 utoHst 1992 1. Ne 409 «O HEOTIOKHBIX Mepax MO COLUAIBHON 3aIlIu-
Te IeTeH-CHUPOT U JeTel, ocTaBIIMXCcs Oe3 MmonedYeHus poautenei», [locra-
Hosiienue IlpaBurensctBa PD ot 17 urons 1996 r. Ne 829 «O mpuemnoit
ceMbey, yrBepauBiiee [lonoxenne o mpueMHON CeMbe, SBISIOTCS BAXKHBIM
JI0Ka3aTeIbCTBOM 3a00ThI TOCYyJapcTBa O CEMbE, JETSIX M MaTEePHHCTBE.
[Ipobnema cocTout B TOM, uTO Ha TeppuTopun Poccuiickoit Denepamnmn He
CO3/IaH MEXaHM3M OOCCIICUCHUS BBIMOJHCHUS MMOJIOKEHUI HOPMATHBHBIX
MPaBOBBIX AKTOB.

HelicTBytonasi cucteMa peryjaupoBaHUsl, OXPaHbl U 3aIIUTHI TOCYAapCT-
BOM TIPaBOBOTO TIOJIOKECHHSI YEJIOBEKA U TpaknaHnHa B PD, B ToM umciie B
chepe ceMbu U Opaka, B PBIHOYHBIX YCIOBHSIX OOyCTpOWCTBa 0OIIECTBa
SIBIIIETCSl HEHA/JIeXKaIed M HeJAOCTaToYHO 3¢ (eKTUBHOW U TpedyeTr yr-
y0JIeHHOT0, KOMIUIEKCHOTO HCCIIENOBaHUA M pa3BuUTHSA. OIpenesiomum
(hakTopoM, peryupyoomum chepy 3aliuThl CEMbU U Opaka, CIyKHUT 00s13a-
TEJIbHOE M B3aUMOYBSI3aHHOE HCIIOJIHEHHE TOCYJIapCTBOM CBOMX IPaBOYC-
TAHABJIMBAIOIMINX M MPABOOXPAHUTENBHBIX (YHKIHHA, MPEACTABIISIONINX
co0o# BakHelilIee U MPUHLIMIIHAIBHOE [TOJIOKECHUE B COBPEMEHHOM TEOpHU
npasa.

B coBpemeHHO! 00IIECTBEHHON MUCKYCCHU TIO BOIMIPOCAM pealTu3alluu
TOCYJapCTBEHHON TIOJUTUKH B OOJACTH YCHIHOBIICHUS JETEH, JESITECIHHO-
CTU OPTaHOB ONEKU M MOIMEUYUTENHCTBA y4acTByeT Pycckast mpaBociaBHas
nepkoBb. [1o3uIust IEpKBU MO JaHHBIM BOIIPOCaM, OTPaKEHHas B ee o(u-
[AAJTBHBIX JIOKYMEHTaX W COIUAIbHOW JOKTPUHE, MOJDKHA OBITH YUITCHA
3aKOHOJIATEIeM TIPU COBEPIICHCTBOBAHUHU TOCYAAPCTBEHHON MOJUTUKH U
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IIPaBOBOTO PETYJIHMPOBAaHUS B IAHHBIX Cdepax, MOCKOJIbKY pPETUTHO3HBIE
HOPMBI, OTPaXaro[ue MHOTOBEKOBON KYJIBTYPHBIM U UCTOPUUECKHUMA OIMBIT
Poccun, sBASIOTCS YHUBEPCATBHBIM OPHEHTUPOM JUTSI TIOJIMTUKHU U TIpaBa.
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HEKOTOPbIE ACMNEKTbI NPOBEOEHUA CYOEBHON
PE®OPMbl HA COBPEMEHHOM 3TAIE

SOME ASPECTS OF JUDICIAL REFORM
AT THE PRESENT STAGE

AHHoTamus. B cTarbe paccMaTpuBarOTCs OTAETbHBIE TPOOIEMBI U TIPO-
TUBOPEYHsI, BOSHUKAIOIINE HA COBPEMEHHOM JTarle B XOJI¢ peallu3aliu OC-
HOBHBIX nonoxenut Konnenmuu cynedHor peopmbl B Poccuu, npuHsTOM
B 1991 r. OG03HaUYEHB! KIIOYEBBIE BOMPOCHI, CBSI3aHHBIE C MPEMISATCTBUSIMU
B peanu3aniy peQopMbl MPaBOCYAMS: CO3JaHHE HE3aBHCHMOTO CyZa, CO-
CpeloTOYEHHUE BIACTHBIX TIOJIHOMOYHWH Yy Ipejcenarenell cyoB, odlee He-
JOBEpHE POCCUHCKUX IpakJaH K MpaBocyauio B neaoM. Ocoboe BHUMaHHE
yAenseTcsl CYIIHOCTH W TUITAHUPYEMBIM Pe3yJIbTaTaM YUPeKACHUS OTIENb-
HBIX KaCCAallMOHHBIX W allCJUIAIMUMOHHBIX CyAOB, KOMIIJICKCY MHBIX MEpP, Ha-
MNpaBJICHHBIX Ha MOACPHU3AILUIO CyI[OYCTpOI\/'ICTBa C LCJbK ITOBBIIICHUSA
3¢ GEKTUBHOCTH CYAONPOU3BOACTBA U CO3JaHUs HE3aBUCUMOTO Cya.

Abstract. The article discusses some of the challenges and contradic-
tions that arise at the present stage in the implementation of the main provi-
sions of the Concept of judicial reform. The author outlines the key issues
associated with the obstacles in the implementation of justice reform: estab-
lish an independent court, the concentration of the powers of chief justice,
general distrust of Russian citizens to justice. Special attention is paid to
the disclosure of the nature and expected results of creation of separate the
Court of Appeal and the Court of Cassation, the complex of other measures
aimed to modernize the judiciary system.

KuroueBblie cioBa: cyneOHast pedopma, KOHIETLHUS, TPEACEAATEND Cy-
J1a, anneasLUOHHBIA CyJ, KACCALIMOHHBIHI Cy .

52

Bectaux Me:xaynapoaHoro 1opuauueckoro HHCTHTYTa




Key words: judicial reform, the concept, chief justice, the Court of Ap-
peal, the Court of Cassation.

[Ipommto 6onee momyTopa BEKOB € TeX MOp, Kak Ajexcanap Il momoxnn
Hayayo MpOBEACHUIO CyAeOHOI peopMBI B paMKax OypiKya3HOi MOJepHU-
3anun Poccuiickoro rocynapcra. Cynebnas pedopma 1864 r. npeamona-
rajia BBECTH B POCCHICKYIO CHCTEMY CYIOIPOU3BOJICTBA H CYA0yCTPOHCTBA
TaKue HOBOBBEJCHHS, KaK: OTJIEJICHHE CyAa OT aJMHHUCTPAIUHU, BCECO-
CIIOBHBIM cyna, COCTSI3aTeIIbHbBIN IOopAaOK CyaoInpoOn3BOJACTBA, I'NTACHOCTbL U
OTKPBITOCTh MPOLIECCa, YUPESKACHUE aJBOKATypbl, YCTAaHOBJICHUE IPOKY-
popckoro Ham3opa. CyneOHas pedopmMa o3HaMeHOBaja CO00H TIIyOOKYIO
PEKOHCTPYKIIMIO KaK OPTaHOB CYJIOTPOM3BOJICTBA B IIEJIOM, TaK U UX CYOb-
eKTOB, HENOCPEICTBEHHO 3a/€HCTBOBAHHEIX B BedeHHH mporecca'. Ho
MOXKHO JIH OJHO3HAYHO YTBEPXKIAaTh 00 yCIENTHO MpOBENEeHHON pedopme
TOTJa W PEe3yJbTaTUBHOCTH MPOBOAWMBIX IMpeoOpa3oBaHU B Cy/eOHOM
CHCTEME B HAacTosIIee BpeMs?

Hecmotps Ha papukanbHbIe W3MEHEHHS, peopMy CyIeOHON CHCTEMBI
1864 . HENB3s cUMTATh MOJHOCTHIO 3aBeprieHHON. CynebHas pedopma He
70 KOHIIa YCTaHOBMJIA JI€MOKpAaTH4YeCKHEe MPUHIMIIBI CYAONPOU3BOJICTBA,
NpeXae BCEro B CBA3M CO 3HAYUTENBHBIM BIUSHHEM (eoaaIbHO-
KpPENMOCTHUYECKHX MEPEKUTKOB, pedhopMa mpereprienia KOpeHHbIe MOIupH-
Kaluu. B YaCTHOCTH, BBE€ACHHUEC Cyda MPUCAKHBIX, C TOMOIIBIO KOTOPOI'O
0O0IIECTBEHHOCTh MOTJIa KOHTPOJIUPOBATH BIACTh T'OCYAAPCTBEHHBIX CYIEH,
BBI3BAJI0O AaKTHBHOE COIPOTHBJIICHWE BCEH aIMHHHCTPATHBHO-OIOPOKpa-
TUYECKON MamuHbl. B pe3ynbTaTe Ha TIOBOJBHO 3HAUUTENBHOW YacTH TEP-
PUTOPHUH TOCYAApCTBA ACATCIBHOCTL Cyla MPUCAKHBIX HE OCYHICCTBIIAIACh
B TIOJTHOM Mepe, MECTHBIE CYIIbl OKa3aJMCh TMOJIHOCTHIO MOAKOHTPOBHEI
ry0epHaTopaM, MPOHM3OILIO OTCTYIUIEHHE OT MPUHIMIA TJIACHOCTH U OT-
KPBITOCTH CyJeOHBIX 3acCeIaHHMH.

OnenuBas B 1IETIOM MECTO M POJIb Cy1eOHOM peopMbl B 00LIECTBEHHO—
MTOJIMTUYECKOM pa3BUTHUH Pocchu mapckoil Smoxu, ee XapakTep U METOJI0-
JIOTHIO TIPOBEJICHHUSI, CISAYET YUYUTHIBATh JBa 00CTOATENbCTBA. BO-TIEpPBEIX,
00U YypOBEHb COLMATBLHO-3KOHOMHUYECKOTO pa3BuTHs Poccuiickol uM-
Iepun, KOTOPYIO MPENCTOAI0 pedOopMUPOBATh B paMKax OypKya3HOH MO-
JeNn pa3BUTHS. BO-BTOPBIX, MPOTHBOPEUHBHIN XapakTep pedopmbl ObLT BO
MHOT'OM BBI3BaH IIPOTHBOOOPCTBOM JBYX HAaIlpaBJICHWH B MOHUMAaHWU OY-

! Cm.: Bunenckuit B.B. Tloaroroska CyneGHoit pedopmsr 20 HosiGps 1864 T. B
Poccun. — Capatos: Capar. roc. yH-1, 1963. C. 17.
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nymero Poccuu: KOHCEPBATUBHOTO U JOepaibHOTO. FIMEHHO 3TH 1Ba Te-
YeHHSI OTIPEACIISUIM MOATOTOBKY U peau3aluio cyaeOHol pedopMbl uepes
MIPOTUBOCTOSIHUE JBOPSHCKO-KpenocTHuueckoir Poccun — Poccun HOBOH,
YCTPEMIJICHHON K MOCTPOSHUIO KAaMUTATHUCTHYECKOro OOIecTBa, OCHOBAH-
HOT'O UCKJIFOUHATEIBHO Ha OCHOBAX 3allaJHOEBpOIeHcKoN nusunusanuu. I1o
HalleMy YOeKICHHUIO Ha BBIIIECKa3aHHOM CIEAyeT aKLUEHTUPOBAaTh 0c000e
BHUMAaHUE TIPH aHAJIM3€ I[eJieil U METOIOJIOTHH MPOBEJeHHS CyIeOHON pe-
(hopMBI HA COBPEMEHHOM JTarle.

Jo navana 90-x rr. XX B. Hallle rocyAapcTBO IO 1O MYTH NOCTPOEHUS
COLIMANICTUYECKOro 00IIecTBa M rOCY1apCTBa, BEICTPanuBasi MO3TAITHO KOH-
TypBhl CYJIOYCTPOWMCTBAa M CYJONPOU3BOJCTBA, OCHOBAHHOTO Ha COIHAJH-
CTHYECKHX MPUHIMIAX. B CBA3M ¢ KapAWHAIBLHONH CMEHOH MapagurMbl 00-
LIECTBEHHOro pa3Butus B Hauvaige 90-xx r1r. XX B. Poccuiickoe
rOCy/IapCTBO BEICTpaMBaeT CyJeOHyI0 CHCTeMy BO MHOTOM ONHpAsCh Ha
NPUHLMUIBI U NOJIOKEHMS, 3aJI0KEHHBIE elle napckoi Poccueil. B ocHoBa-
HHUE NPOBOAMMON B HAIIM THHU CyIAeOHON pedopMel, Tak ke Kak u 150 jer
Hazaj, 3aJ0XKeHbl 0a30BbIe OyprKyas3HBIE MPHHIMUITBI CYJOTPONU3BOACTBA U
cyJoycTpoiicTBa': PaBEHCTBO CTOPOH B CyJ€, COCTA3ATENbHOCTh, HECMe-
HSIEMOCTb Cyiel, Cyll PUCSIKHBIX, BOBMOKHOCTb MOJIyYUTh KBATU(QHIUPO-
BaHHYIO IOPUAMYECKYIO IIOMOIIb Ha IUIaTHOH M OECIUIaATHOM OCHOBE W T.X.
[IpoBognmas B Poccun cynebnas pedopma mpommia yxe psii KIFOYEBBIX
HMCTOPUYECKUX 3TAIOB, OJTHAKO YTBEPKAATh O €€ IIOJTHOM M OKOHYATEIbHOM
3aBEPIICHNUH TPEKIEBPEMEHHO.

B 1991 r. Oputa omyOnmkoBana Konmemmus cyneOHOH pedopMmbl B
PCOCP?, ouepTuBIIas OCHOBHBIE OPHEHTHpPHI B Pa3BHTHH POCCHHCKOIO
cyna. [To muenuto A.A. Kongpamera, «mocie 1991 r. momoOHBIX JOKY-
MEHTOB yke He pa3pabaThiBazochy . PedopMupoBanie cyneGHOi CHCTEMBI
HAYaJIOCh B MEPHOJ TNIOOATHHBIX MOJUTHIECKUX, SKOHOMUYECKHX M COLH-
IBHBIX U3MEHEHUI BHYTPU POCCHICKOTO 00IIecTBa, ObIJIO CBSA3aHO C pac-
nagom eauHoro Coerckoro rocymapctsa. CyzaeOHas pedopma ¢ caMoro

' Cm. mogp.: Edppemosa H.H. CymoyctpoiictBo Poccun B XVIII — mepsoit
nosoBuHe XX BB. — M.: Hayka, 1993; Koporkux M.I'. CamonepxaBue u cyneOHas
pedopma 1864 r. B Poccun. — Boporex: Uzn-so Boporexk. roc. yH-Ta, 1989.

ITocranosnenne Bepxosnoro Coera PCPOCP ot 24 oxtsabps 1991 .
Ne 1801-1 // Bemomoctu CHII PCOCP. 1991. Ne 44. Cr. 1435.

’ Lur. no: Kougpames A.A. Cyne6nas pedopma B Poccun: mpoGnema peasn-
3alMU ¥ BAPUAHTHI PEIIeHNH // AKTyaIbHBIE POOIEMBI POCCHIICKOTO TIpaBa. 2016.
Ne 2 (75). C. 209.
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Havajia IMeJia CTPOTro OIpeIesIEHHYIO IIeJb — CTaHOBIIeHHe B Poccuu camo-
CTOSITETILHOM Cy/eOHOM BNIACTH, Ybsl NEATEIBHOCTD JOJDKHA OBITH HAIlpaB-
JIeHa Ha 3aILUTY MpaB 4eJOBeKa, 00eCcledeHne COUNaIbHON YCTOMUYNBOCTH
U peXrMa 3aKOHHOCTH B TOCYAAPCTBE, OCYIIECTBIIIEMBIX IOCPEICTBOM MEP
MIPaBOBOTO XapakTepa.

Ha nepBom stame pedopma, HECOMHEHHO, /ana CBOM ITOJIOKUTEIIbHbIE
pe3ynbTaThl: cyAeOHas cucTeMa BeTasla Ha IyTh AeMOKpaTu3anuy, Poccueit
OBLTM HAKOHEI-TO MPHU3HAHBI HOPMBI IIPAaB B CBOOOJI YellOBEKa, 3aKpeIlIeH-
HBIE B MEXIYHApOIHBIX MPABOBBIX aKTax. 3aBepLIMJICSI MEpPBBIA JTam B
1996 r., HO He Bce Pe3yJbTAThl CKA3aINCh OJATOMPHUATHO Ha TOJOXKCHHH
nen B cyaebHoit cucreme. OOmuil ypoBeHb AOBEPHS K CyAaM CO CTOPOHBI
OO0IIECTBEHHOCTH HEYKJIIOHHO CHI)KaeTcs, HapoJ M cyieOHasl BJIacTh OKa3a-
JICh AOCTaTOYHO JAJIEKU APYT OT ApyTa.

MOoXHO KOHCTaTHPOBaTh: OCHOBHAS L1€Nb, C(HOPMYINPOBAHHAS B BbIIIE-
YHOMSIHYTON KOHIIETIINU CyAe0HON pedopMBbl, — CO3AaHNE HE3aBHCHMOTO
cylla — Tak U He Obuta jmocTurHyTa. Kak momaraer 3axapoB A.A., 3asiBIICH-
Hasi pedopMma CyneOHON CHUCTEMBI «IIpOOYKCOBBIBAET», aBTOPUTET Cyaa
MIPOJIOJKAET OCTABAaThCA HA JIOBOJBHO HU3KOM YPOBHE CPEIU HACENEHHS,
3alIMTa MpaB W CBOOOJ 4YENOBeKa, CyneOHble OIMOKH, KOPPYMIIMPOBAH-
HOCTB CyZIEICKOTro cocTaBa MPOA0JDKAET OCTABaThCs HA JAOCTATOYHO BBHICO-
KOM ypoBHe'.

B nocrnenyromue aecsaTuneTHss TOCyJapCTBOM BHECEHBI ONpEAETICHHbBIE
CYLIECTBEHHbIE KOPPEKTHUBEI B MEXaHU3MBI peann3aluil cyaeOHOi pedop-
MBI, ONIPEeNICHbI IIEPBOOYEPEAHBIC 3a1a4H 10 YIYUIIEHHIO CUCTEMBI CyI0-
YCTPOMCTBA U CyIONPOU3BOJICTBA B IIETIOM. B paMKkax cOBEpIIEHCTBOBAHHUS
CyIeOHOH crcTeMBI IPUHSAT psl (eaepaabHbIX KOHCTUTYHOHHBIX 3aKOHOB
u ¢enepanbHBIX 3aKOHOB, CYLIECTBEHHO YTOYHHUBIIHMX CTaTyc cyneil cooT-
BETCTBYIOIIMX CYJIOB, CPOKH UX MOJHOMOYHH, MOPSJOK HA3HAYCHHS U OC-
BOOOKAEHUS OT JOJDKHOCTH, TapaHTHH HE3aBHCUMOCTH, TPeOOBaHMUS,
MpeObsBIsIEMbIE K CYAbSM, UX OTBETCTBEHHOCTH 32 HEHCIIOJHEHHE WM HE
HajJIeKallee NCIIOJIHEHUE JOJDKHOCTHBIX 003aHHOCTEH U T. 1.

Ha coBemanuu o BonpocaM COBEPILEHCTBOBAHUS Pa0OTHI POCCHICKOM
cyneOHo# cuctemsl, coctosiiemcs 20 mas 2008 r., Ilpesunent PO Mexn-
BeneB J[.A. 0OBSBHII O HOBOM JTare pa3BUTHS CyJeOHON CHCTEMBI, IENBI0

" Cm. moxp.: 3axapoB A.A. Vcropuueckue IpeNOCHUIKH CyIeOHO-TIPABOBOI
pedopmsl B PO / Pehopma monmrugeckoit cucremsl Poccnn Ha COBpeMEHHOM 3Ta-
e // Marepuansl MexXBY30BCKOW Hay9HO-TIpakTHYecKon KoH(pepeHmun. — Cmo-
nenck, 2012. C. 39.
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JAHHOTO J3Tara MM Ha3BaHO YCWJIEHHWE He3aBHCHMOCTH cynaed. CremoBa-
TEJIBHO, MOYKHO YTBEPKJAaTh O TOM, UTO KOMIUICKCHAs CyieOHas peopma B
TOM BHJIE, B KOTOPOM OHa 33JyMbIBaJlach Ha IIEPBOHAYAIILHOM 3Talle, Tak U
He OblIa TIpoBe/cHA.

B wacTHOCTH, OIHUM M3 TIOKa3aTesell SABISETCS PEKOPAHOE OOpaIieHue
poccuiickux rpaxaaH B CrpacOyprckuit cya. B 2017 r. Poccus 3ansna
nepBoe Mecto cpenu ctpadn Cosera EBpombl MO KOJIMYECTBY HapyLICHHUI
IpaB Ipak[aH, NpU3HAHHBIX EBPONENHCKUM CyIOM IO IpaBaM 4YeJIOBEKa.
OO0 3TOM TOBOPUTCS B TOJOBOM CTaTHCTHYECKOM oTueTe 0 padote Crpac-
Oyprckoro cyna. B satom romy CrpacOypr koMmmyHumpoBan 1953 xanoOsl B
otHomeHuu Poccun. Becero B mpou3BoJICTBE cyjAa ceiuac mopsnaka 7,5 ThiC.
3asBNeHuil u3 PO’

C MoMmeHTa Hauana pedopMBbl aKTyalbHOW OCTaeTcs 3ajada yTBEP)KIe-
HUS cyZeOHOM BIACTH B TOCYAAPCTBEHHOM MEXaHHM3Me KaK CaMOCTOSTEINb-
HOW CHIIBI, HE3aBUCHMOM B CBOEH ACATEILHOCTH OT KaKOW-THOO BJIACTH.
Hackosbko B IEHCTBUTENHFHOCTH CYACHCKHI KOPITYC CBOOOJEH OT 3aBUCH-
MOCTH CO CTOPOHBI APYTHUX BETBEH BIACTH — MPEAMET IPOIOIDKAOIINXCS
IUCKYCCHH, KaK B 9KCIIEPTHOM COOOIIECTBE, TaK U CPEAN IHUPOKOH 0oOIe-
CTBEHHOCTH.

JHeiicTBUTENBHO, AEHCTBYIOIIEE 3aKOHOAATEIBCTBO MOAPOOHO peria-
MEHTHpYEeT MOPAIOK BeIOOpa M Ha3HAUeHUs cyjeil Bcex ypoBHeil. Kannu-
JaT Ha JOJDKHOCTH cyabu (mpuMep — B cyObexTe Denepanun) onpenenserT-
sl KBIN(UKALIMOHHOM KOJIJIETHEH CyIbeil, B cOCTaB KOTOPOi 00s3aTebHO
BXOJUT mnpenctaButens [Ipesugenta PP, HeCKOJIBKO MpeACTaBUTENIEH OT
o6iecTBeHHOCTH . [Ipy 3TOM BO3HMKAaeT BOIPOC: MOYEMYy HA PErHOHANb-
HOM YpPOBHE KaHIUIATBHl OT OOIIECTBEHHOCTH MOJDKHBI 00S3aTENbHO YT-
BEpXKIAThCsl TTOCTaHOBIIEHNEeM oOmacTHOM Jlymbl, kak, Hanpumep, B CMmo-
JIeHCKOW 00yacTn?

ITocne MONOKHUTENBHOTO HKCHEPTHOTO 3aKIIIOUEHUS KOJUIETMM JaHHbBIE
Ha Oyaymmx cyneil mepeaaroTcsl B KaapoBylo Komuccuio Bepxosroro Cy-
Ia, 3aTeM B KaJIPOBYIO KOMHUCCHIO TPHU MPE3UJEHTE, KOTOpas MOXKET Jr00
OTKJIOHUTH MX KaHIWAATYypy, JUOO MPEACTaBUTH ee Ui Ha3HaueHHs Ipe-

" Poccusi crama jmmaepom 1o umchy npusHaEbX ECIIU Hapymenwit mpas
yesoBeKa : [OnekTpoHHsbIi pecypce] // PBK: uadopm. arenrcrso. 1995-2018. URL:
https://www.rbc.ru/society/25/01/2018/ (nata obpamenus: 04.02.2012).

? 3akon P® ot 26.06.1992 Ne 3132-1 (pex. ot 05.12.2017) «O cratyce cyneii B
Poccuiickoit ®enepammm» // Bemomoctn Cpe3ma HapoOAHBIX JEIMyTaToB U
BepxosHoro Cosera P®. 1992. Ne 30. Ct. 1792.
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sunenty’. [Ipy 5TOM B COCTAaB KOMHCCHH BXOJST B 00S3aTEIHOM TIOPS/IKE:
COBETHUKH M TIOMOIIHUKHU TNPE3UACHTA, 3aMECTUTENb FeHIIPOKYpopa, 3aM-
munuctpa MBJI, 3amecturens mupexropa ®Cb. Ilonmaraem, nanaoe o0-
CTOSITETILCTBO HE MOXKET CIOCOOCTBOBATh CO3JAHMIO HE3aBUCHMOI OT Ka-
KOU-TMOO BIAcTH WIJIM BBICOKOIIOCTABIEHHOTO YHHOBHHKA CyleOHON
CUCTEMBI.

Kpome Toro, kBanuduKanroHHbIE KOUIETUH JODKHBI HE MEHEee YeM Ha
MOJIOBUHY (OPMHUPOBATHCS M3 YHCIA TMpernofaBareiel IOpUANIECKUX BY-
30B, MPAKTHKYIOMIUX aJBOKATOB, IOPHCTOB CO CTa)keM paboTHI B OIOKET-
HBIX U BHEOIOKETHBIX YUPEKIEHHSIX, a HE TOJIBKO Cylel U mpencTaBuTe-
nelt Ilpesunenta P®. Ha ypoBHE MUPOBBIX CyJ€il MOXKHO BBECTH CUCTEMY
JOCPOYHOI'O OT3bIBa CYJbHM HACEJICHHEM OKpYyra, B KOTOPOM OH paboTaer,
IIOCPEACTBOM TPOBENEHUSI COOTBETCTBYIOIIETO TAalHOIO TOJIOCOBAaHUS.
Taxxke HEOOXOOMMO MEPECMOTPETh MOJTHOMOYHSA U OOOCHOBAHHUE CYILECT-
BOBaHUS TOJDKHOCTH TpeceaaTens palOHHOTO Cyaa.

[Ipencenarenu cynoB He M30UPAIOTCS U3 YK€ Ha3HAUCHHBIX CyIeH op-
raHaMH{ CYAEWCKOTO cOO0IecTBa, a Ha3HavyaTes Yka3oMm llpesunenra PO
0 TIpencTaBieHuto npeacenarens Bepxosaoro Cyna. Kanaunatypa mpen-
cenaTensl pallOHHOTO Cyla (PaKTHYECKH OIpenelsieTcs MpeiceiaTeNIeM Bbl-
LIECTOAIIEr0 CcyAa. MOXXHO TOBOPUTH 00 OIpEIeNIeHHOW 3aBUCHMOCTH
mpeJiceaTeNs cy/ia B paMKax >KeCTOKOH MOzenu OIOpOKPaTHYECKOTO CO-
noJuMHeHus. B 1aHHON cUTyallMd MOXHO PaccMOTPETh Bompoc o0 yi-
pa3gHEHHH JAOJDKHOCTH TpeAcenarens, BBENs MOJDKHOCTh CITy’Kalllero-
aJIMUHHUCTPATOpa, JUO0 3aKpenuTh MPOLenypy BBIOOPHOCTH AOJKHOCTU
mpeJiceaTeNs Cya caMuMHu CcyAbsiMu. KpoMe Toro, onTHMaibHBIM B Ha-
CTOSIIIMX YCJIOBUSAX OBLJIO OBl BBEJIECHUE HA BCE CYJIbI MOPSIKA, COTIIACHO
KOTOpPOMY HpeAcenarellb Cyla, HeloOpOCOBECTHO HCIONHSIOUIMNA CBOU
00s13aHHOCTH MO0 3J0YMOTPEOJISIONIMA CBOMMHU TIpaBaMH, MOXXET OBITH
JOCPOYHO OCBOOOKICH OT JOJKHOCTH IO PELICHUIO JTAHHOTO Cyla IyTeM
TaifHOrO TOJIOCOBAHUS BXOJSAIIUX B €r0 COCTAB CyIeit’.

Octaercsl mo-TipekHEMY OCTPOH W MpoOiieMa meperpy3ku cyneit. [lan-
HOE 00CTOSATENBCTBO HETIOCPEACTBEHHO CKa3bIBAETCS HE TOJIBKO HA KauecT-
B€ CyIeOHBIX aKTOB, HO BEJET K CyleOHBIM OIIMOKaM M B KOHEYHOM UTOTE

Cwm. momp.: Kongpame A.A. Cyne6uas pedopma B Poccmm: mpobGiema
peanu-3aluy ¥ BapHaHThl peIICHUH.
> CmuprOB A.B. HekoTophle akTyambHble MpOGIEMbl YTOJNOBHOIO NpaBa M
mpolecca B CBETE IMOJIOKEHUH poccHicKoM KOHCTUTYLMH M MEXIyHApOIHOIO
mpaBa // Poccuiickuii opuamaeckuii xxypHai. 2011. Ne 2. C. 138.
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MIPUBOJNT K HAPYIICHUIO MpaB TpakJaH, HHTEPECOB rocymapcrsa. Kpome
TOTO, «IEPEerpy3» CyIEHCKOro KOpIyca JeIaMH CIY>KUT OTYaCTU MPHUU-
HO, IT0 KOTOPO# rpaKAaHe He XOTAT 00paIiaThCs B Cy/, Mojiaras, 4To pac-
CMOTpPEHHE WX BOIpOca OYIeT 3aTATHBATHCA HA HEOIPEIEIIEHHO JOJTO0e
BpeMs. B 3Tol yacTH cuMTaeM BECbMa CBOEBPEMEHHON MHULMATUBY Bep-
xoBHOoro Cyzaa P® mo mpuHATHIO 3aKOHA, B KOTOPOM YCTaHOBJIEHA BO3-
MOXKHOCTh MPUMEHEHHS MPHUKA3HOTO MPOHM3BOJICTBA B apOUTPAKHOM IIPO-
1ecce u MPUMEHEHHSI B TPAXKTAHCKOM TIPOIECCE MPOIIEIYPhI YIIPOIIEHHOTO
CyJIOTIpOU3BOJCTBa. Peanu3zamus 3akoHa IMO3BOJIUT IOBBICUTH OINEpPaTHB-
HOCTb TPaBOCY/IHS U MO3UTUBHO CKAXKETCs Ha OOIIel Harpyske cyneH, Ko-
TOpasi HETaTHBHO CKa3bIBaeTCs Ha 3PPEeKTUBHOCTH CyAeOHOM 3alTUTHI.

Eme omHol mpobiemoii, TpeOyroliel CBOEro peuieHusi, SBISETCS 3a-
METHasl TEHJICHIUS K IMOJUTHU3AIMH MPABOCY/IUS U €ro COIHalIbHAs CTpa-
tudukamus'. Tak Ha3bIBAGMbIE «IPOMKHE Je/1a» TOCIeIHHX JeT: Kak «bo-
JIOTHOE» Aelo, mportecchl o neny B. Keaukoma, C. Ynamemoa, A. Ha-
BanbHOTrO, K. CepeOpeHHHKOBA, BBI3BAIM NAJIEKO HE OJHO3HAYHYIO peak-
LU0 CPeay HeMaJol 4acTH POCCHICKON oOmiecTBeHHOCTH. [IpuHsTHIE CY-
JeOHBIe PelIeHUs 10 JaHHBIM JeJIaM J0 CHX ITOp OCTAIOTCS B IIEHTPE BHU-
MaHHS, KaK CpeAM OTEYECTBEHHBIX, TaK U CpeAu 3amaJHbIX
MIPaBO3ANUTHUKOB.

MoskHO Ha3BaTh BITOJIHE 00OCHOBAHHOW KPUTHKY CO CTOPOHBI OOIIECTBA
Ha ocBoOokeHue EBrennn BacwuibeBoit (nemo «OOGopoHcepBucay), mpo-
BejIel B KoJoHuU Beero 34 nusa. Kak crnepctBue — B o0IIecTBe yTBEpKIa-
€TCSI MBICITb O TOM, YTO TPEICTABUTENH IMOJUTHIECKON WM DKOHOMHYE-
CKON <«OIMUTH» (aKTHUECKH WMEIOT BO3MOXKHOCTh M30€KaTh HAaKa3aHWUS,
peaIpHOTO TIOPEMHOTO 3aKIIIOUEHHUS, HECMOTPSI Ha BCIO TSDKECTh MU COJIe-
STHHOTO Tiepe] 00IIeCcTBOM U rocyaapcTBoM. CTaTUCTHYECKHE TaHHBIC MOJI-
TBEP)KJIAIOT, YTO MO IKOHOMHUYECKUM cTaThsiM YK P® maHc nomyueHus
PEAILHOTO HaKa3aHUS y TOCYNHOBHUKOB HMJIM KPYITHBIX OM3HECMEHOB HIKE
B HECKOJIBKO Pa3, YeM Y TPEJCTABHTENIEH HHBIX COLMATBHBIX TPYIII-.

CuuTaeM cnpaBeUIHBBIM TE3HC O TOM, YTO BEIyIIAsiCs TOCYIapCTBOM
O0opn0a ¢ KoppymIUe HeToCTaTOuHO APPEKTUBHA M3-32 TOTO, YTO OOJIb-
mast 4acTh BO30YXKICHHBIX JIe] TaK U HE JOXOIHT J0 CyJAeOHOro pa3dupa-

" Kongpames A.A. CyneGuas pedopma B Poccuu: mpoGnema peanusaiyy
BapuaHThl pemennii / Tam xe. C. 211.

? Cwm.: CyneGusiit nemapramenT mnpu Bepxosaom Cyme Poccuiickoit
Oeneparun: [I1IeKTpoHHBIN pecypc] / lanubie cyneOHo cratuctukn. 2009-2018.
URL: http://www.cdep.ru/index.php?id=79 (mata obpamenus: 03.02.2018).
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tenbcTBa. OOIIee KOMMYECTBO TPaXKAaH, MOJYYUBIIMX pPEaTbHBIE CPOKHU
HaKa3aHUsA M0 TaHHOU CTaThe, — He3HAYNTeNbHO. be3ycnoBHo, Bce 3TO MoJI-
pBIBaET JOBEpPHE CPENU TpaxkJaH K POCCHUHCKOMY INPaBOCYAHIO B LIEJIOM,
OTJaNIAeT O0IIECTBO OT rocyAapcTBa. OOOCHOBAHHO ToJaras, 4To CyaeOHas
pedopma He MOXKET TOKa ITOJIHOCTBIO TOCTHYb paHee HAMEUCHHBIX LieJeH,
rOCyJapCcTBO PEIIMWIO JaTh CTapT HOBOHM MaciuTaOHOU pedopme cyneOHoON
CHUCTEMBI.

Brnepseie o nnanimatuee BepxoBHoro Cyna P® mpunsTO perieHne o
CO3JIaHMU OTJENFHBIX KACCAMOHHBIX M aleJUBIIMOHHBIX CYIOB oOmien
ropucaukimy . K ety 2018 r. muaHupyeTcs co3aaTh 5 aneIsquoHHbIX 1 9
KacCalMOHHBIX CyA0B. COOTBETCTBYIOIINH 3aKOHOMPOEKT YK€ 3aperucT-
pupoBal B I'ocagyme. B moscHUTENBHON 3amUCKe K 3aKOHOIPOEKTY Bep-
xoBHBIH Cyn P® ormedaer, 4yTo BBIAENIEHHE B IOACUCTEME CYIOB 0OmIeH
FOPUCIHKIMN CaMOCTOATENBHBIX KaCCAllMOHHBIX W aleIUISIIUOHHBIX CYIOB,
KOTOpBIe HEe OymyT CBSI3aHBI paMKaMH aJMHHHCTPATHBHO-TEPPUTOPHAIB-
HOTO JeNIeHHsI CyOBEKTOB, YCOBEPLICHCTBYET MHCTAHIMOHHOE YCTPOWCTBO
CYJIOB O6IIel FOPUCIUKINH H ONITHMH3HPYET CyIeGHYI0 HarpysKy .

B naHHBIIT MOMEHT aneiyislMOHHOW MHCTaHIMEN JIJIsi palOHHBIX CYJI0B
SIBIISIIOTCA 00JIaCTHBIE, a4 KaccallMOHHBIE >KaJOOBl PaccCMaTPHUBAIOT TPE3U-
OUyMbl 00nCynoB. Pemenust o6icynoB mpoBepseT cyaeOHas KOJUIETus
Bepxoaoro Cyna. B To e BpeMs MOJHOIICHHON Kaccalliu IS HUX, IO
¢axty, He cymecTByet. [locie peopraHu3aniu STOT MPOLECC CTaHeT Oosee
JIOTHYHBIM: KacCalllOHHbBIE CyAbl OyIyT paccMaTpUBaTh >KaJlloObl Ha BCTY-
MUBLIVE B CUIy PEIICHUs, IPUHATHIE 110 NEPBOH MHCTAHIMK paiCyIaMH, U
KaJio0bl Ha pemeHus OOJICYyAOB, MPUHATHIE B MepBOoi nHcTaHnuu. Kacca-
LUUOHHBIE CYBl TaKXKe OyAyT MPOBEPSTH PElICHHs aneUIIHOHHbBIX CYI0B,
KOTOPBIM TPEICTOUT PacCMaTpUBATh >KaloObl HAa IOCTAHOBJIIEHUS, IPUHSI-
ThIe 00JICYaMH B IEPBOI HHCTAHITHH.

[Ipu >TOM HOBalUs 3aKJIFOYAETCSA B TOM, YTO BBILIECTOSIINE CYyACOHbBIC
WHCTAaHIIMK He OyIyT MPHBA3aHbl K OIHOMY KOHKPETHOMY PErHOHY. 30HBI
UX IpsSMOro IecTBUs He OyAyT coBmaigarh Apyr ¢ apyrom. Hampumep,

' «O BHeceHnn u3MeHeHul B (elepabHbe KOHCTHTYIHOHHBIE 3aKOHBI B CBSI3H
C CO3JIaHUEM KacCCAI[MOHHBIX CY/I0B O0OIIEeH IOPUCAMKINN U aleJUIIIHOHHBIX CYI0B
obmrert ropucaukuum»: IloctanoBnenue Ilnenyma BepxoBHoro Cyma P® or
13.07.2017. Hoxyment onmyonukoBaH He 6611 / CIIC KoncyneranTlImoc.

* BepxoBusiii Cyn 3amyctun pehopMy CyI0B OOIIeH FOPUCAMKIMM [DIeKT-
pounsnii pecypc] / PPT.ru unateprer-uzganne. — CII6., 2000-2018. URL: http://
ppt.ru/news/141286 (nata obpamenns: 28.01.2018).
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poBepsTh cynednple pemeHuss MockoBckoro u Cankr-llerepOyprckoro
TOPOJCKUX Ccy0B OynyT pa3Hble kaccanuu. Jlexa u3 MockoBckoro obmacr-
HOTO cyna OyAyT paccMaTpuBaThCs MEPBBIMH aneUIILMOHHBIMUA U Kacca-
LUOHHBIMHM CyAaMu. Anemisinuu u3 MOCKBBI OyIyT paccMaTpuBaThCsl B
Cankr-IletepOypre — TaMm OyjaeT pacrosiaraThCsi BTOPO# anmmnelsiuOHHbIH
cyn. CnenoBarenbHo, aena u3 MockBbl 1 MOCKOBCKOH obnactu OyayT pac-
CMaTpHUBaThCS B Pa3HBIX Cyldax. Takoe TeppUTOpHANILHOE paciipelesieHue
CYJIOB O3HAYaET, UTO JAeia OyAyT MPOBEPATHCA HE TOJBKO B TaHHOW oOJac-
TH (Kpae, pecyOuKe), B KOTOpOW OHM OBUIN NMPHHSATHL, HO U 33 MpeaeaaMu
(benepanabHOTO OKpyra, K KOTOPOMY TEPPUTOPHAIBHO MPUHAIISKUT (erne-
panbHBIA cyOBekT. Kpome Toro, mpe3namyMbl CyJOB CyOBEKTOB JIMIIATCS
MOJTHOMOYHI TI0 pACCMOTPEHUIO KOHKPETHBIX J1e. M3ydenue u o0o01meHne
CcyneOHOH MPaKTHKU CTAaHeT MX IiIaBHOW 3amauei. Kpome toro, mpesuany-
MBI CyZIOB CyOBEKTOB JIMIIATCS IOJIHOMOYHUH 1O PaCCMOTPEHUIO KOHKpET-
HBIX JIeTI.

B kaccaunoHHBIE MHCTaHIMH OyAET MOCTyNaTh OONblIe Aes, YeM B al-
MESIMHOHHBIE. DTO CKa)KETCsl Ha YUCIEHHOCTH Cylel B HUX. B kaccamuon-
HbIE CyJIbI [0 TUIaHY pepOpMBI LIaHUpyeTcs BBecTH oT 60 1o 110 cyneit'.
OpHako oOIIero yBelIMUYeHHs CYACHCKHUX JOIKHOCTEH OXHUIATh HE CTOMT:
IpearoaraeTcs nepepacnpeesieHie KaIpoB BHyTpH cucteMsl. [peanara-
eTCsl TakKe BHECTH KOPPEKTHBBI B CTaTyC M JOJDKHOCTHBIE OOS3aHHOCTH
npeJiceaTenell palOHHBIX Cy/I0B: UX MOTYT OIpPaHUYUTh B CPOKaxX M KOJU-
YecTBe Nepen30paHuil, IMIINTG IpaBa PacupeAcssTh CyIeHCKyI0 Harpy3Ky
MEXIY CyIbsIMH, & B JaJIbHEHIIIEM BBECTH B CTPYKTYPY CyZAa HOBYIO JOJIXK-
HOCThb — CyJIeOHOTO aJMUHHUCTpaTopa. JOmOoNMHHUTENbHO paccMaTpUBaeTCs
BOIIPOC O BO3MOXXHOM HAJICJIEHUU ITOMOIIHUKOB Cy/Ael MOJTHOMOYHUSIMH T10
MIOJrOTOBKE MPOEKTOB CyneOHBIX akToB. C OIHON CTOPOHBI, pedopMupo-
BaHHE CHCTEMBI MTO3BOJIUT 3HAYUTEIBHO «Pa3Tpy3UTh» CyHbl, CHU3UThH 3a-
BHUCHUMOCTDB CYJIOB OT PErMOHANBHBIX «JIUT», & C JPYTrOd CTOPOHBI, TPaX-
JaHaM B OTHEJIBHBIX CiIydasX MpUAETCS OOOMBAaThCS IEpPecMOTpa
YIOJIOBHBIX €71 B APYIOM pErHOHE, 4YTO HEeHn30eKHO OyIeT CBA3aHO ¢
TPaHCIIOPTHBIMH PACXOAaMH H 3aTpaTaMH BPEMEHHU.

Takum oOpazom, paspaboTunkamu pedopMbl CyIO0YCTPOHCTBA MOCTAB-
JIHa HENpOoCTas 3aadya — HE TOJIBKO YINOPAIOYHThH JESTEIbHOCTh CYHOB,
MOBBICHTh CTaHAAPThl HE3aBHCUMOCTH CylIell W MX OOBEKTUBHOCTH MpPHU
paccMOTpeHUH Jell, HO U ClieNaTh Cy/eOHyI0 crucTeMy Oojiee TOCTYIHOW H

! Iocranosnenne Ilnenyma Bepxororo Cyma P® or 13.07.2017 // CIIC
Koncynprantllntoc.
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caMoe TJIaBHOE — O0EeCIeYUTh JOCTYI K MPABOCYIUI0 TOPa3ao OOIbIIeMy
YUCIy TPaXKIaH, PACHIMPUTh UX BO3MOXKHOCTU NPHU OOKAJIOBAHUM HETpa-
BOMEpPHBIX perieHuil. BMecte ¢ Tem, Kak yke He pa3 mokaszana poccuiickas
WCTOpHS, KOHEYHBIH pPE3yJbTaT JIOOBIX MAacIITaOHBIX TOCYIapCTBEHHBIX
npeoOpa3zoBaHuii OyaeT BO MHOI'OM 3aBHCETh OT TOTO, KaK Ha MECTHOM, pe-
THOHAIBHOM YpPOBHE OTICNbHBIC JOJKHOCTHBIE JHIA OyAyT peaTrn30BbI-
BaTh Ha NMPAKTHUKE OCHOBHBIE ITOJIOKEHUS 3asBICHHBIX pePopM.

JanpHeimee yirydieHne CynIe0HOW CHCTEMBI MpEAroaraeT pa3BUTHE
BCEX HaIPaBIICHUI MPaBOCYAUs, MaTePHAILHOTO, (PUHAHCOBOTO U OPTaHU-
3aIMOHHOTO O0ECIIeUeHUsI ISATSILHOCTH CYJ0B, BHEAPEHHS COBPEMEHHBIX
WH()OPMAITMOHHBIX TEXHOJIOTHA, PEIICHHUS] BOIIPOCOB IO TOPSAIKY OTOOpa
MPETEHICHTOB Ha JOKHOCTHU CY/JIbU.

MoXHO HanesThCA, YTO YKa3aHHBINM KOMIUIEKC MEPONMPUITHI NpUBEnET
K CBOEMY JIOTHYECKOMY 3aBEpIICHHI0 CEpHUI0 CyAeOHBIX MpeoOpa3oBaHUH,
Ha4aThIX elle B Hadane 90-X IT. mpOILIOro CTOIETHS.
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VJIK 343.2
MacsruHa Onua BopucoBHa

K.10.H., AOLEHT kadeapbl TEOpUN NpaBa 1 rocyaAapCcTBEHHO-
npaBoBbIX gucunnnuH CmorneHckoro dununana
Me>xayHapoAHOro puaNYecKoro MHCTUTyTa

Masyagina J.B.
k.yu.n., associate Professor, associate Professor theory of law and
state — legal disciplines Smolensk branch international law Institute

NMOHATUE «MMPABOBAA ®OPMA»
CONCEPT OF LEGAL FORM

AnnoTauus. B cTatee paccMaTpuBaeTCs MOHATHE «IIPABOBast OpPMay.

Abstract. In this article discusses concept of legal form.

KuaroueBrble cjioBa: mpaBoBas (opma, BHYTPEHHsSI MpaBoBas ¢opMma,
BHEIIHsIS TpaBoBas popma.

Key words: internal legal form, external legal form.

[lonsTne «mpaBoBas (hopMay» HMIMPOKO W3BECTHO B OOIIETEOPETHUECKOM
U OTpacieBOd HOPUIUYECKON JUTEepaType. MHOTHME aBTOPHI HCHOIB3YIOT
JaHHBI TEPMHUH JUIA ONpEAENICHHs] OpTaHW3aIllMOHHO-TIPaBOBOW (opMbl
Pa3IMYHBIX IOPUAMYECKUX JIKI. B oTpacneBsix paboTax mpaBoBas ¢opma
HCIIONIb3yeTCcd KaK aHaJOT MCTOYHHMKA IpaBa, TakK e KakK JesTeIbHOCTb,
KaK Mpoleaypa, Kak crocod peann3alnuy mpasa.

Korma aBropom Obuia 3amumieHa auccepranus Ha Temy «lIpaBoBas
¢dbopMa U paBOBOE CPEICTBO B CHCTEME MOHSATHH TEOPUH MpPaBay, TO JaH-
Has HayyHas paboTa 3aMHTEpecoBaja B MEPBYIO Ooyepelb HE TEOPETHKOB
MpaBa, Kak HaJesuICd aBTOP, a MMEHHO aBTOPOB OTpaciieBhIX paboT B oc-
HOBHOM B 001aCTH MMpEAIIPUHUMATEIILCKOI'O 1 XO3SIUCTBEHHOT'O IpaBa.

[IpaBoBast popma HykHa B 00JacTH XO3HUCTBEHHOTO IMpaBa ISl MpHa-
HHUS TIPABOBOM 00OJIOYKH TSI SKOHOMHYECKUX MOHATHH. [lo 3TOM e mpu-
YHWHC JAaHHOC MOHATUEC UCIIOJIB3YETCA B PA3JIMYHBIX HOPMATUBHO-IIPABOBBIX
aKTaX, TMOCBAIICHHBIX OKOJKETaM pPa3IMYHbIX ypoBHEW. [lonsTHe «Orog-
KET» CBA3aHO C JOXOJaMH U pacxoJaMH JACHEXHBIX CPEACTB, HO JUIA rocy-
JApCTBEHHBIX OPTaHOB BAXKHO NPHUIATh OIOKETYy MpaBOBYIO (opMy s
JabHEeNIIero UCIoab30BaHus OI0KeTa B MPABOBBIX pamkax. [y xomre-
TEHTHBIX OPTaHOB HEOOXOAMMO JAEHCTBOBATh B PaMKax MPUHIIMIIA 3aKOH-
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HOCTH, TOATOMY BCS HX JEATENbHOCTHh JOJDKHA MPOXOIUTH B IPABOBOI
dhopme.

B 10 ke Bpems npencTaBiaseTcs, 4To U U1 TEOPUH IpaBa Ba)KHO UCCIIe-
JIOBATh MPABOBYIO (hopMy Kak 00OOIIAOIIYI0 KATETOPHI0, KOTOPAasi BITOJITHE
MOJKET OBITh IOCTABJICHA B OAMH PSJl C MEXaHU3MOM IPABOBOTO PETYIUPO-
BaHUs, MPaBOBOM MOJUTUKOHN. B CBS3M ¢ mocneaHNM MOHATHE HE pa3 MpH-
XOMIIOCHh 4uTaTh U 'y A.B. Manbsko, 1 y Apyrux aBTOpOB, pa3padaThIBaro-
X JaHHOE MOHSTHE, OTpeAeTIeHIE MPAaBOBOW MONIUTHUKA Yepe3 TPaBOBYIO
¢dbopMy, TpUAAIONIYIO MPABOBYIO OOOJOYKY IMOJUTUYECKUM MpoleccaM U
SIBIICHUSIM.

IIpaBoBas ¢popMa MOXKET OBITH MPOMJLTIOCTPUPOBAHA Ha MPUMEpPE pac-
CMOTPEHHS TaKOT'O CIOXKHOI'0 KOMIUJIEKCHOTO MOHATHS, KaKk MEXaHHU3M TIpa-
BOBOI'0 PEryJIMPOBaHMs M BO3AEHCTBUA. MeXaHU3M NMPaBOBOIO PETYIHPO-
BaHUs COCTOMT B TOM, 4TOOBI HOPMBI IpaBa, PEryJHpysl OOLIECTBECHHBIE
OTHOILIEHUS, CAENANd UX MPaBOOTHOMIECHHISIMH, TO €CTh OOIIECTBEHHBIE OT-
HOLIECHUS TPHOOPETAIOT MpaBoBYIo GopMy. Takoi ke MexaHU3M IPaBOBO-
IO BO3JEWUCTBHUS: IPaBO BO3AEHCTBYEeT Ha OOLIECTBEHHOE CO3HAHUE NpHU
ITOMOIIM TPABOBBIX HOPM M MPABOBBIX OTHomeHWH. [Ipu momomu mpao-
BOTO BO3/ACHCTBHS OOIECTBEHHOE CO3HAHME MPHOOpETaeT MPaBoBYIO Gop-
MY M CTAaHOBUTCS IPaBOCO3HAHUEM.

IIpu obOpamenun k mpobdieme «mpaBoBas Gpopmay», BO-TIEPBIX, HEO0XO0-
IVMO OTICTHUTDH MPaBOBYIO (OPMY OT HEMPAaBOBOH, APYTHMMHU CIOBAMH, BbI-
SICHUTb, YTO CIIELU(PHUIECKOTO €CTh B JaHHOH (OpMe; BO-BTOPHIX, BBISABUTH,
YTO COCTaBJISIET COAEp)KaHWE, HANOJIHEHHE MpaBoBOW ¢opmbl. B cBs3u ¢
ITOCTIETHAM OOCTOSITENIbCTBOM aBTOP MOJIAraeT, YTo COo/Aep KaHue MPaBOBOM
(dopMbl MOKET OBITH pa3nuuHbIM. OHO, 3TO COAEPKaHUE, MOKET OBITH OC-
HOBaHHBIM Ha TpaBe (HampuMep npaBoBas (opMa XO3AHCTBEHHOH Ies-
TEBHOCTH) WJIM TPUCYIIIUM TIpaBy, OPTraHUYECKH CBOHCTBEHHBIM eMy (Ha-
MIpUMep MpaBoBast HOPMa).

3aKoHOAATENb IPH UCIIOIB30BaHUH B HOPMAaTUBHOM MacCHBE KaTE€rOpHii
«popma» u «mpaBoBas hopma», HE TOYEH U HE IocienoBaresieH. Tak, B
I'paxxnanckom koxpekce P@D HMCNIONB3yHOTCS TEPMHHBI «OPraHU3ALMOHHO-
paBoBbIE (POPMBI XO3SHCTBEHHOH IESTENBHOCTH»: «aKUHOHEpHOE 00IIe-
CTBO», «OOILIECTBO C OIPaHUYEHHONH OTBETCTBEHHOCTHIO» U Ip., a B broa-
XKeTHOM Kojekce P® mpaBoBoil (popMoil BBICTYMAIOT 3aKOHBI: (enepab-
HBIe, cyObekToB Denepanun. CuntaeM HEOOOCHOBaHHBIM YIOTpeOICHUE B
KOZIEKCaX TaKUX TEPMHHOB, KaK «(OPMBI COOCTBEHHOCTH, «(hOPMBI CEPBH-
TYTOB», «(pOpPMBI BUHBI», B TO BpeMs Kak yMecTHee ObUIo Obl yHOTpPeOUTh
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TEPMHUH «BHI», KOTOPBI NMeeT KIacCU(HUKATOPCKUil Xapakrtep, Gopma xe
TaKOro XapakTepa He UMEET, TOYHEE He CBOAMUTCS MPOCTO K HEMY.

Wtak, KOHCTaTHPYS, YTO B IOPHIMYECKOW JIUTEPATYype U HOPMATHBHOM
MaccuBe MpaBoBasi opMa MOHMMAETCsS M OIMKCBHIBACTCS TO KaK JesTelb-
HOCTb, TO KaK CTPYKTYpa IpaBa, TO KaK COBOKYIHOCTh HCTOYHUKOB, MOKHO
BBIBECTU CJIEAYIOIee: TpaBoBas (GopMa — 3TO, MPEKIE BCEro, FOpPHIHYE-
CKasi KOMIUIEKCHAsI KaTeropusi, OCYLIECTBISIONIAs ONOCPEIOBAHHE PA3INY-
HBIX HENPAaBOBBIX OOIIECTBEHHBIX SIBJICHHH, HYXIAIOIIUXCS B IOpHIAYC-
CKOM periaMeHTaluH, a TakXkKe CIy’Kalllas KapkacoM BHYTPH CaMoro Ipasa,
HE JAI0IINM 3TOMY SBJICHHIO PAaCCHINAThCs.

KoMIIeKCHBIH XapaKkTep MOHATHS «IpaBoBas (OpMa» BBIPAXKACTCS B
TOM, YTO, C OIHOW CTOPOHBI, OHA MPEACTABIISET CO00H YCTOHUNBYIO H 00B-
eKTHBHO HEOOXOIMMYIO CBS3b MEXKIY COCTABISIONIMMHU U O0Opa3yrOIMMHU
HPaBO JIEMEHTaMH, KOTOpbIE, OYAydH B3SThl B 9TOW CBSI3H, NPEICTABISIOT
co0O# MpaBo B IIEJIOM, a C JPYrOil CTOPOHBI, OHA CBSI3bIBAaeT IPAaBO C He-
NPABOBBIMH SIBJICHHSMH, HYXKIAIOUIMMHCS B IOPUIMYECKOW periaMeHTa-
LHH.
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NMPOKYPATYPA POCCUMW: POJIb B YKPEMJIEHUA
3AKOHHOCTU U NPABOINOPAOKA

THE PROSECUTOR'S OFFICE OF RUSSIA:
ITS ROLE IN STRENGTHENING THE RULE OF LAW

AnnoTtauus. B naHHOH cTatbe paccMOTpEeHBI HEKOTOpPBIE MPOOIEMBI
OCYILIECTBJICHUS MTPOKYPOPCKOTO HAA30pa M POJIM MPOKYpaTyphl B yKpemn-
JICHUW 3aKOHHOCTH U TIPABOMOPSIIKA.

Abstract. This article will examine some of the problems the imple-
mentation of prosecutorial supervision and the activities of prosecutors in
strengthening the rule of law.

KioueBble c1oBa: MpoKypop, MPOKyparypa, 3aKOHHOCTb, TPaBOIOpSi-
JIOK, YTOJIOBHOE CyJOTPOU3BOJICTBO.

Key words: prosecutor, prosecutors, law, criminal justice.

Jnst ysiCHEHUSI CyTH U COACPXKaHUS POJIM POCCUMCKOM IIPOKYypaTypsl B
YKPEIUIEHHH 3aKOHHOCTH W MPaBOIOPSAKA B CTpaHe, MPEeXIe BCEro, Heoo-
XOJUMO OIpPENENNUTECS C TMOHATHEM «IpOKypaTypa». Kak mpasuio, mof
MPOKYpaTypoil IOHMMAIOT, BO-IIEPBBIX, TOCYAAPCTBEHHBIM OpraH, ocylie-
CTBJIAIOIIMI HaI30p, BO-BTOPHIX, YNPaBOMOYEHHOE Ha TO AOJKHOCTHOE
muano'. B NpHBeNEHHOM ONpeeleHHH MCCIeT0BaTeNH CChUTAIOTCA Ha Jia-

! Bonsmras CoBeTckas summkiIonenns. B 50-u 1. / T pex. O.10. llImuar. — M.:
Cogerckas summukmonenus, 1940. T. 47. C. 218-219; IOpuamdeckuii 3HIUKIO-
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THHCKOE CIIOBO «procuro», KOTOpPO€ B JATHHCKOM S3BIKE «procuratio
(procuro)» O3Ha4aeT «IOMeYeHHe, 3aBEAbIBAHUE, YIPaBJICHUE», a TaKxKe
JOJDKHOCTBh  «TIpOKypaTtopa, Mpokyparypa». CinoBo e «procurator
(procuro)» B mepeBoJe Ha PYCCKUH S3bIK — «3aBEAYIOILUIL, paclopsiAnTeNb;
YIPABJIAIOIINM, ITOBEPEHHBIN, MPEACTABUTEIND, YIIOJHOMOYEHHBIH; MPOKY-
paTop, 3aBeNyIOIIMH AO0XOAAMH HMIlepaTopa B MPOBHHIUN». A CJIOBO
«procuro», B CBOIO OYepellb, O3HAYAET «3a00TUTHCS, yXa’KUBaTh, COBEP-
1IaTh, 06ECTICUMBATE; XOJUTh, HATIPABIIATH, 3aBE/IbIBATH, BECTI .

Cpenu npaBOOXpaHUTENBHBIX OPraHOB MPOKypaTypa 3aHHUMaeT ocoboe
MecTo. Uem ke 3To 00ycioBieHO? A TeM, YTO MPOKYPOPCKHUH Haa30p B
cootBeTrcTBHH ¢ DenepanbHbM 3aKk0HOM PD ot 17.01.1992 1. Ne 22202-1
«O mpokyparype Poccuiickoii denepanum»’ He OTHOCUTCS HHM K KaKoif
BETBH BJIACTH: HU K 3aKOHOAATEJIILHON, HU K HCIIOJHUTEILHON, HH K CyAe0-
HOH. DTO camocTosATeNnbHas ¢GopMa TOCYyIapCTBEHHOH IesTeThbHOCTH, a
MIPOKypaTypa — HE3aBUCHMBII IMPaBOOXPAHUTEIBHBIN OpraH, oOecredu-
BalOIIMK COOJIIOZICHNE 3aKOHHOCTH B rocyaapctBe. Toraa Kak, oOpaTHB-
IIMCh K HCTOPUYECKUM HUCTOYHHKAM, MOXHO YBHAETb, 4TO B apckoi Poc-
CUH TIPOKYPOPHI, KaK U CYIbH, U CJICIOBATENH, OBIIN ciiyraMu Iapusma. U
3TOT0 OT HapoJa M UCTOPUH HE MOTJIM CKPHITh HU «cllenuajibHas OyTado-
pus KiaccuuecKux (emua, HH «peopMbl» LHAapckoro cyaa»’. IlomoGHbie
IIPaBOOXPAHUTEIbHBIE OPTaHbl HAPOJ TOr0 BPEMEHHU 3HaJ M HEHaBUIEIN, U
3a IOMOLIBIO K HUM CTapaJicsi He 00paIaThes.

B coBpemennoit Poccun npokypatypa BBINONHAET BaXXHEHUIIYIO pOib B
3aIyTe MpaB ¥ CBOOOA I'paskAaH BO Bcex cdepax kusHenesreabHocTu. Ho
OpraHbl IPOKYpaTyphl TaKKe W OTCTaWBAIOT MHTEPECHl OOIIECTBA U TOCY-
JapCcTBa, MPU3BAHHOTO CIIY>KUTHh YEJIOBEKY M OOLIECTBY, HE MPOTHBOIOC-
TaBJIsIsl UX TIPU 3TOM IIpaBaM IpakTaHUHa.

B Konctutyuuu Poccuiickoit @enepaunu 3aKperyieH NPUHIUIT BEPXO-
BEeHCTBa (eepalbHBIX 3aKOHOB Ha Tepputopuu PO, obecrneunBarommii

MEAMYCCKIIA CIIOBaph. 2-¢ m3., jgom. / [ pen. @.5. Cyxapes. — M.: CoBerckas
surmkonenus. 1987. C. 388-389; Poccwuiickas ropuandeckas SHImKIoneaus / .
pen. A5l Cyxapes. — M.: UHOPA-M, 1999. C. 821-822.

' Cm.: JIBopenxuii U.®. JlaTMHCKO-pycCKmii croBapb. — M.: Pycckmii s3bIK;
Memua, 2006. C. 621.

* O npokypatype Poccumiickoit denepammn: deepanpHprii 3akos o 17.01.1992
Ne 2202-1 (pen. ot 19.12.2016 Ne 7-@3) // CIIC TAPAHT.

3 HacronbHas kuura cienosarens / ITog o6ur. pen. I'eHepanbHOro MpoKypopa
Coroza CCP I'.H. CaonoBa. — M.: FOpuamaeckas aureparypa, 1949.
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€IMHCTBO U COTJIACOBAaHHOCTH BCel MpaBoBOM crucTemMbl. OpraHbl MPOKypa-
TypBl, JEUCTBYIOIIME IO PYKOBOACTBOM ['eHepanbHOro npokypopa PO,
SIBIISIIOTCS. MHCTPYMEHTOM OO€cIieYeHHs] JaHHOTO MOpsIKa MPaBOBOW CHC-
TeMbI'.

Henb npoxyparypsl PO kak eaunoii deaepanbHON HEHTPATU30BaHHOM
CHCTEMBI OPTaHOB — O0ecIieueHe BEPXOBEHCTBA 3aKOHA, CAMHCTBA U YKpe-
IUIEHUs] 3aKOHHOCTH, 3aIlUTHI IIPaB M CBOOOA ueJIOBeKa M I'pakAaHUHA, a
TaK)KE OXPaHAEMBIX 3aKOHOM WHTEpPECOB O0IIecTBa W rocyaapcTra. Jlis
JOCTHIKEHHUSI 3TOM LEIU POCCUICKas IPOKypaTypa OCYLIECTBIISIET HAJA30P
3a coomoaenneM Koncturyunu P® u ucmnonHeHneM 3aKOHOB, NEHCTBYIO-
mux Ha Tteppuropun Poccuiickoit @enepanuu. U, camoe riaBHoe, IeHCT-
BYET 3TOT OpraH OT UMEHHM rocyaapcrsa. IloMuMo 3TOrO npokyparypa Bbl-
MOJIHSIET U APYTHe He MEHee BakKHble (YHKLUH, BKIIOYasl OCYIIESCTBICHHE
YTOJIOBHOTO TPECIENOBAHUS IMOCPEACTBOM Y4YacTHsl MPOKYpOpPOB B pac-
CMOTPEHUH JIeJl CyJaMy; KOOPAMHALMIO EATEIbHOCTH BCEX MPABOOXPaHU-
TEJILHBIX OPTaHOB M0 OOpHOE C MPECTYNMHOCTHIO; y4acTHE B MPABOTBOpYE-
CKOH IEATENIbHOCTH; BBIITYCK CIIENNATIbHBIX U3JaHHUMH.

OnHO M3 BaKHEHIIMX HANpaBICHUH COBPEMEHHOW IOJIMTHUKM HAIIETO
rocyJapcTsa — NpeaylpeKJeHUE MPECTYHOCTH, B YEM POCCUUCKON Mpo-
KypaType NpHUHAAJIE)KUT BEChMa CyIIECTBEHHAs! pOJlb.

IIpoxypop — 3Byuut ropmo! Ho 3a TpoMKHM, KpacHBBIM Ha3BaHHUEM
CKpPBIBAETCS CIIOXKHAs, MYKECTBEHHAsi © OYCHb OTBETCTBEHHAs! MPOQeccusl.
HesarenbHoCTh IPOKypopa Bo BpeMeHa npasineHus [letpa I Obuta B yeM-To
CXOJKEH C CeroAHAIIHUM areHTOM CIIeLCIyKObl. Y>ke Torna B 00s13aHHOCTH
rOCy/IapCTBEHHBIX PaOOTHUKOB BXOAMJIO OCYIIECTBICHHE KOHTPOJIS 33 UC-
MOJTHEHUEM YKa30B UMIIEpaTopa U COOMIOACHUEM 3aKOHOB.

C no3unuu UCTOPUU MOXHO YBHIETH, YTO CO BPEMEH METPOBCKOM 3I10-
XM 0053aHHOCTH MPOKYpPOpa, B LIEJIOM, HECHIBFHO M3MEHHIHNCH. [Ipokypop
OTBETCTBEHEH 3a COOJIIOJICHUE 3aKOHOB B rocynpapctse. [lo-mpexxHeMy OH
SIBIISIETCS. YIIOJTHOMOYEHHBIM JIMLIOM, NPEACTABISIOMINM OOBHHEHHE 3J10-
YMBIIUIEHHUKAM B cyze. ECM KTO-TO HapyIINT 3aKOH, TO €CTECTBEHHO €T0
OOBUHAT B 370AesHUM. Korna e geno mepeaaayT B CyA, MPOKYypop Ha Oc-
HOBe ()aKTOB M JOKA3aTeNbCTB OyIEeT MOJAEPKUBATh IIPEIbIABICHHOE CIIE-
CTBHEM OOBMHEHHE ¥ TEM CaMbIM JI0Ka3bIBaTh BHHY TIPECTYITHHKA .

! Koucrurynus Poccuiickoit denepaiuy (IPHUHATA HAa BCEHAPOIHOM TONOCO-
BaHuu 12 nexabpst 1993 r.) // Poccuiickas razera. 1993. 25 mex. Ne 237.

? Oko TocymapeBo. McTopus poccmiickoii mpokypaTypsl B fokyMeHTax // IIpo-
kyparypa Cankt-Ilerepbypra. — CII6., 1997.
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B 2010 r. mpokyparypa P® moasepriace odepennoi pedopme: U3 ee
cocTaBa ObLI BBIJIEJIEH B CAMOCTOATENbHYIO CTPYKTYpYy ClleICTBEHHBIH KO-
muteT Poccmiickoit ®enepamu’. C 9TOr0 BpeMEHM CIIEICTBUS B OpraHAX
MpOKypatypsl He crano. [lo MaeHuto aBTropa crateu O.A. TapacoBoii (mmpo-
pabotagiieii 6oniee 17-TH JIeT B JOJDKHOCTH CJISAOBATENS MO 0CO00 Ba-
HBIM JieflaM IpOKypaTypsl MIBaHOBCKOM o0nactu), momoOHasi peopraHusa-
[Hs ABIIIETCS HerenecooOpa3Hoit (Ho, kKak ObI cka3an Jleonnn KaneBckuid,
BIIPOYEM, 3TO COBCeM apyras ucropus). Hago oTMeTuTh, 9YTO 3TO YaCTHOE
MHEHHE YXE MOJITBEPKIACTCS JKU3HBIO M MPAKTHKOH: Tak, B HACTOsIIEe
BpeMsl YCHJICHHO MYCCHPYIOTCSI CIIyXH O peopraHu3auui (a BO3MOXXHO, U
ynpaznnenun) CinencrBeHHoro komutera PO, kak opraHa B psae ciydyaeB
3apEeKOMEHJIOBAaBIIETO ce0sl ¢ OTPULATEIBHOM CTOPOHBI U HE OIpaBaBIlie-
r'0 IOBepHe roCyapcTBa U Hapoaa.

Ha coBpemeHHOM »Tame MpoKyparypa, CaMOCTOSATENBHO HE TPOBOIS
MPEBAPUTEIBHOTO paccieIoOBaHus, TeM HEe MEHee, OCYIECTBISIET HA/I30D
32 HUCIOJHEHHEM 3aKOHOB OpraHaMHM, OCYLIECTBIISIOUIMMHU [O3HAHUE U
TIpelBapuTeIbHOE CIEACTBHE, a TAaKXKE ONEePaTHBHO-PO3BICKHYIO JESTelb-
HOCTb.

CornacHo IIpukasy ['enepanbHoii mpokypaTypsl PO «O6 yyactun npo-
KypOpOB B CYyA€OHBIX CTagusIX YTOJOBHOTO CYIONPOM3BOACTBA» peIIaro-
M (GakToOpoM B 0OeCTIeYeHINH HEOTBPATUMOCTH HAaKa3aHUS 32 COBEPIIEH-
HOC MPCCTYIJICHUEC ABJIAIOTCA AKTUBHAA IMO3UIHUA U HpO(beCCI/IOHaJ'II/I?,M
rOCYJapCTBEHHOI'O0 OOBMHHUTENS. A 3TO 03HA4YaeT, 4To APPEKTUBHOCTh pa-
OOTBI OpPraHOB MPOKYPATYypPHl MPEICTABISET COOOW KIIFOUEBOW aCIIEKT CTa-
OWJIBHOCTH M HE3BIOJIEMOCTH MPAaBOBOWM CHCTEMEI. M, HECOMHEHHO, Hanbo-
JISC BAXXHBIM HAIIPABJICHUEM JAaHHOI'O BHJA ACATCIBHOCTH, KakK 6I:IJ'IO
CKa3aHO BHIIIE, SABJSETCA y4acTHe MMPOKypopa B PACCMOTPEHHH YTOJIOBHBIX
A€ CyJaMu HepBOﬁ WHCTAaHIMHU, UHBIMH CJIOBAMHU — NOAACPKAHUE IIPOKY-
POpaMH rOCY1apCTBEHHOTO OOBUHEHHS .

3agaun TPOKypaTypsl MpPU PACCMOTPEHHHM CYAaMH YTOJOBHBIX JIEl
CBOJIATCS K CIIEAYIONIEMY: B TIEPBYIO OUepeIb, oOecredeHne BEpXOBEHCTBA
3aKOHa MPH OCYLIECTBICHUU YTOJOBHOI'O CyIONPOU3BOJCTBA; U KOHEYHO,
OCYILIECTBJICHWE  Hag30pa 3a  BBIHECEHHEM CYAaMH  3aKOHHOTO,
000CHOBAaHHOTO W CHPaBEUIMBOTO MPUTOBOPA, IOCTAHOBIIEHMS, ONpeierne-

'o CrnenctBerHOM KomuTere: DenmepanbHbIA 3akoH oT 28 mekadps 2010 r.
Ne 403-d3 // Poccwuiickas rasera. 2010. 30 nmex.
O Ilpoxyparype Poccuiickoit @eneparmwm: @enepaiabHBII 3aKOH OT
17.01.1992 Ne 2202-1 (pen. ot 19.12.2016 Ne 7-@3) // CIIC TAPAHT.
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HUSA 110 KaXKIOMY YTOJIOBHOMY €y, FapaHTUPOBAaHWE IpaB U 3aKOHHBIX
HWHTEPECOB YYACTHUKOB CyJeOHOTO pa30HMparenbCcTBa; CBOEBPEMEHHOE, B
COOTBETCTBMHM C TpeOOBAaHMSIMH 3aKOHAa HCIOJHEHHE MPUTOBOPOB,
ONPEIENCHUHN U TOCTAHOBJICHUN, BBIHOCUMBIX CYZOM.

HHpIiMu cioBaMu, B CyI€OHBIX CTAIUSX YTOJIOBHOTO CYJIOIMPOU3BOJICTBA
MPOKYpPOP BBINOJNHSAET [BE BaKHbIE (YHKLUMHU: BBICTYHAaeT B CyA€ B
KadecTBe TOCYJapCTBEHHOTO OOBHHHUTENS M OCYIIECTBISET HAI30p 3a
3aKOHHOCTBIO M OOOCHOBAHHOCTHIO TNPUHUMAEMBIX CYJOM peuieHuid. B
MIPOTUBHOM CJIy4ae MPOKYpPOp COOTBETCTBYIOIIMM 00pa3oM pearupyer Ha
BBISIBJIEHHOE HapyIICHHUE.

OmHMM 13 KITFOYEBBIX MPUHIUIIOB YTOJIOBHOTO CYOTIPOM3BOACTBA B PD
SIBIIIETCS. €r0 COCTS3aTeNbHOCTh. BMecTe ¢ TeM B COOTBETCTBUHM CO
cneunpUKoNd yroJOBHOTO CyAONPOU3BOJICTBA NMPELyCMOTPEHA HE TOJIBKO
cTamusi cyeOHOro pa3OMparenbCcTBa, HO M JOCYNeOHOe MPOU3BOACTBO IO
YTOJOBHOMY Jeny. B CBsI3u ¢ 3TMM BO3HHWKAaeT COMHEHHE B BO3MOXKHOCTH
peanu3anyy npaBa coCTA3aTeNbHOCTH, TIOCKOIBKY ISl 3TOr0 MoTpedyeTcs
paAMKaTbHO WM3MEHHTH CYMIECTBYIOIIYID MOJENb MPEIBAPUTEIHHOTO
pacciefoBaHusl, a UMEHHO: BBECTH CyA€OHOTO CIIE0BATENs, TPEIOCTaBUTh
CTOpPOHE 3aIllUThl IpaBO Ha MapajjieIbHOE paccieloBaHue, HaAeIuTh
CTOPOHBI PaBHBIMU MPABAMHU B TOKA3BIBAHUU U T.J.

BrimeckazaHHoe 3acTaBIIsIeT HAC MOJAraTh, 4TO B MOJOOHBIX YCIOBHAX
Ha J0CyIdeOHBIX OTamax YroJOBHOTO JieJia paBHONpaBUE M COCTs3a-
TEJILHOCTh CTOPOH SIBJISIOTCSl JIMIIb IOpUIMYEcCKUMH (ukuusmu. Yro
KacaeTcsl COCTS3aTEIbHOCTH B XOZe CyIeOHOTo pa3bupareiabcTBa, TO H
3I1eCh MBI HaONIOaeM CIIO)KHOCTH, BBI3BaHHBIE HECOBEPIICHCTBOM
JEUCTBYIOLIETO YTOIOBHO-IpoLECCyalbHOro Koaekca P®. IIpososriacus
COCTSI3aTENhHOCTh B KadeCTBE PYKOBOIAIIETO Hadaja PACCMOTPEHUS H
paspCuIi€Hus YI'OJIOBHBIX OS] W HapAAdy C O3TUM JMIIUWB CYyJ IIpaBa Ha
BO3BpallleHHWe Jefla MPOKYypopy Ha JOMOJHUTENBHOE pacciie/JOBaHNUE,
3aKOHOJATENb  CYIIECTBEHHO  OrpaHW4YWJ  HMHULMATHBY CyJa B
WCCIIEIOBAHNHN JTOKa3aTenbCTB. [locnenHuii B yCIOBHAX TaK HAa3bIBAEMOTO
COCTSI3aTEIBHOTO TpOLIEcCa JIMIIb CO3AaeT HEOOXOOUMBIE YCIOBHUS ISt
WCTIONIHEHUS CTOPOHAMH HMX MPOLECCYalbHBIX 00sS3aHHOCTEH M OCy-
LIIECTBIICHNUS PEJOCTABICHHBIX UM mpaB (4. 3 cr. 15 VIIK Pd). ITosTomy
MIPENICTABIACTCS  IeNecoo0pa3HbM  peopMHUpPOBaTh  CYMIECTBYIOIIEE
3aKOHOJIaTEJIbCTBO, YETKO OO0O3HAYMB TMpPH OSTOM peajbHBIE OCHOBBI

! YromnoBHO-TIpoLiecCyanbHbIH Kogeke Poccuiickoit exepanuu ot 18.12.2001
Ne 174-®3 (o coctostamio Ha 25 despans 2018 1.) // CIIC TAPAHT.
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COCTSI3aTeIBHOCTH CTOPOH, YTO, HAa HAIl B3IJISA, CIIOCOOCTBOBANO OBl HE
TOJIBKO MOBBIIIEHUTO 3 PEeKTUBHOCTH e TEIbHOCTH OpraHoB
MIPOKYPATyphl, HO U MOJOKUTEILHO OTPA3WIOCh OBl Ha CYIIECTBYIOIIEH
YTOJIOBHO-IIPABOBOM CHCTEME.

O mpokypaType MOKHO TOBOPUTH KaK O CHCTEMO0Opa3yoIieM, camope-
TYJUpYIOIIEM SIApe roCyIapCTBEHHOro KoHTpois. Hamsupas B mpemenax
CBOEH KOMITETEHIINY 33 WCIIONIHEHNEM 3aKOHOB KOHTPOJIMPYIOIUMH Opra-
HaMH, IIPOKyparypa OJHOBPEMEHHO KOHCOJHMIUPYET U aKTUBU3UPYET UX
JeSITeNbHOCTD, CIIOCOOCTBYET NMPEOAOJICHHIO MECTHBIX W BEJIOMCTBEHHBIX
BITUSTHUH Ha HUX, BO3/ICHCTBUS KPUMHUHAIBHBIX CTPYKTYP, HX OYHUINEHUIO (B
TOM YHCJIE ITyTeM TPUBJICUEHHS K YTOJIOBHOW OTBETCTBEHHOCTH) OT HEI00-
POCOBECTHBIX X KOPPYMIIMPOBAHHBIX YHHOBHUKOB.

OTBeeHHOE POKYpaType MECTO B CUCTEME IOCYAaPCTBEHHO-TIPABOBBIX
WHCTUTYTOB TOCYAapCcTBa CaMoO IO cede ye MMEeeT KIF0UeBOe 3HaueHHe
JUTS OTIpEAEIICHHSI PaBOBOT0 CTaTyca MPOKYypaTyphl, €6 OPraHu3allnOHHOTO
MOCTPOEHUS, POPM U METOAOB NIESTEIBHOCTH.

[IpyanMas Bo BHUMaHHE MacimTabbl HAPYIIEHHH POCCHUHCKOTO
3aKOHOJIaTENIbCTBA, IpobIemMa obecrieueHrst 3aKOHHOCTH U TTPaBOBOPSIIKA B
CTpaHe [0 HAaCTOSIIET0O BPEMEHU OCTaeTcd akTyaJbHOH, a C y4eToM
¢dopmupoBanust B Poccun mpaBoBoro rocyaapctBa mpuodOperaer ocoboe
3HAYECHHE.

EnvHCTBEHHBIM TpeAHa3HAYEHUEM OPraHoOB MPOKYpaTyphbl SIBIISETCS
HaJ30p 3a TOYHBIM H €IUHOOOPa3HBIM HCIIOJIHEHHWEM 3aKoHOB. U
(hakTHYEeCKN E€TWHCTBEHHBIM TOCYIapCTBEHHBIM OpraHoM B Poccumiickoit
Oenepaliii,  BBIIONHAIOIMMM  3TH  (QYHKIIUH, TakKXKE€  BBICTYIIAET
MIPOKypaTtypa.

OO6nazmast 0coObIM CTAaTyCOM, MMEHHO NPOKypaTypa B IEPBYIO ouepenb
JOJDKHAa TIPOTHUBOJACHCTBOBATh HAPYIIEHHIO 3aKOHOB, BBIABIATH BCEBO3-
MOJKHBIE TIPOTHBOpPEYHS B OTEYECTBEHHOM 3aKOHOJNATENHCTBE, MPUHUMATH
MEpPBI K HX YCTpPaHCHHUIO, 100 HEHCIOJHEHUE IpaBOBBIX aKTOB HWIJIK
HENpaBWIbHOE WX TNPHUMEHEHHE, YCWIMBas Ie30praHH3yIOIINe MpOLECCH B
POCCHIICKOH TOCYapCTBEHHO-TIPAaBOBON CHCTEME, CIIOCOOCTBYET OCIa0JICHUIO
BEPTHUKAJIA BIACTHBIX CTPYKTYP.

O0o0061Ias BBIIECKA3aHHOE, ITOJAraeM IIOABECTH HTOTM U CHAENaTh
CJIETYIOIUE BBIBOABI.

MBI HE MOXEM COTJIACHTBCS C CYIIECTBYIOIINMH B JIUTEpaType
CyxaeHusMu (Hampumep, ¢ Toukoi 3penust A.B. Ennonsueroii, H.X. Ca-
¢uymmmaa, O.A. TamyctbsHa W Ap.) O HEAOMYCTUMOCTH THUIEPTPO-
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(upoBanus (peyBeNWYCHUS POJM) OTHOW M3 (YHKIHHA MPOKYpaTypsl —
svicuie2o Hao3opa.

[lonmepxuBasi CyLIECTBYIOIIME B TEOPUH M MPAKTUKE MHEHHA
(A.W. Anekcees, B.W. backos, A.fl. CyxapeB u Ap.) 0 TOM, 4TO (PYHKIHS
OCYIIECTBJICHUSI BBICIIET0 HAa30pa JOJDKHA OBITh COXpaHeHa 3a
MPOKypaTypoid, ImoyiaraeM, 4ro, Oojiee TOro, € YYeTOM COLHAaJIbHO-
SKOHOMHUYECKHX OTHOIICHWH, CKJIAIbIBAIOIIUXCA B TOCYIapCTBE, OHA
JIOJDKHA TIOCTOSTHHO Pa3BUBATHCA U COBEPIIEHCTBOBATHCS.

He3aBucruMo OT pa3nuYHBIX TEHACHLUH B Pa3BUTHM 3aKOHOAATEIHCTBA
0 MPOKYPOPCKOM Haa30pe sIBASETCS OECCHOPHBIM BaKHEHILEE MOJIOKEHHE
O COXpaHEHHWH CaMOW TPOKYpaTypel B CHCTEME TOCYIapCTBEHHOTO
MEXaHH3Ma B KayecTBE CAMOCTOSTENBHO CYIIECTBYIOIErO OpraHa
roCyJapcTBa, MpeJHAa3HAYeHHOrO Uil OCYLIECTBIEHHS  (YHKLMA,
0003HaUYEHHBIX 3aKOHOM.

Crnenyet cornacutses ¢ B. Jlakuepom (1863 r.) 0 mpu3HaHUM «BEYHOTO
XapaxkTepa» MPOKypaTyphl B KauecTBE MPAaBOBOI'O MHCTHTYTa U MPaBOBOTO
SIBJICHUSI B POCCHICKOI roCcylapCTBEHHOCTH. I B TO e BpeMsl CUHUTAEM,
9T0 OOBEKTUBHO HEOOXOAMMO  JalbHEHIIee  COBEPIICHCTBOBAHHE
3aKOHOAATENILCTBA O MPOKYpaType, KOTOpoe Obl HEe TOJIBKO 3aKPeruIsio, HO
n obecneunBayio Obl YCHJICHHE €€ BJIMSHHUS Ha COCTOSHHE 3aKOHHOCTH,
MIPaBOIOPAIKA, 3alIUTy TMpaB JHAYHOCTH, HMHTEPECOB OOImEecTBa U
rocyapcTBa.

[Ipexne Bcero, MpeACTaBISAETCS, YTO CYIIECTBYET HEOOXOIUMOCTD
BHECEHMsI HEKOTOPBIX U3MeHeHu B Koncrutynuto PO.

Bo-nepsvix, cuntaem, uro B OCHOBHOM 3aKOHE HAIIEr0 TOCYyJapcTBa
MpOKyparype MAOJDKHA OBITh TIOCBSIIEHA CaMOCTOSATENbHAas TJaBa, B
KoTOpoid B o00mel ¢opMe perImaMeHTHPOBAIOCh OBl  Ha3HAUCHHE
MIPOKYpaTyphbl, €€ 3a7aud, IPUHIUIIBI, ONPENEsNIOCh MECTO MPOKYPaTypPhI
B MEXaHH3Me TOCYAapCTBEHHOH BIACTH M 3aKPEIISUTUCH €€ (PYHKIIH.

Bo-emopuix, B mHTepecax o0ecneueHHs] HE3aBUCHUMOCTH IMPOKYypOpOB
cyonrexToB Poccuiickoit Deaeparuu 0110 OBI 1IeTIECO00pPa3HO YCTAHOBUTH
MOPSIOK  MX Ha3HaYeHHsT Ha JOJDKHOCTH 0e3 TMpeABapUTENbHOTO
COTJIaCOBaHMA KaHAWAATYP C OpraHaMH MECTHOH BJIACTH.

B-mpemwvux, nmymaercs, dYTO clemayeT TPEAyCMOTPETh  IPaBO
3aKOHOJIATENbHOW WMHULMATUBBI ['eHepanbHOro npokypopa P®, a taxxe
aHAJIOTUYHBIE TIOJHOMOYHUS ['eHepaspbHOro NMpoKypopa NMPUMEHHTENBHO K
3aKOHOJIaTeNBHBIM OpraHaM cyOnsekToB Poccuiickoii denepanuu.
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B-uemeepmupix, Ha Ham B3TIAA, OBLIIO OB 0OOCHOBAHHBIM JOIIOJHUTH
4. 1 c1. 11 Koncrturynun P® ykazanuem Ha mpokypatypy PD kak ogHOro
13 HOCHUTENEH roCy1apCTBEHHON BIACTH.

B-namuix, Taxxke cuntaeM, uto B Konctutyuuu P® crnenyer 3akpenutb
MOJIOKEHUE O MPHUHSATHH B OTHOLICHWH MPOKYpaTypbl He QeaepanbHoro, a
(denepanbHOr0 KOHCTUTYLIMOHHOTO 3aKOHA, YTO SBHJIOCH OBl Ba)KHBIM
(hakTOpOM U NOIHATHUS MPECTHKa NPOKYypaTyphl KaKk opraHa Hazxzopa 3a
3aKOHHOCTBIO B CTPaHE M CTaOMIFHOCTH 3aKOHOJATENhCTBA O HEH.

Hecmotpss Ha ocoObIif cTaTyc W Ha3Ha4YeHHE NPOKYpaTyphl, IpU
OCYIIIECTBICHHN HAA30pa U JEATEIbHOCTH MO YKPEIUIEHHIO 3aKOHHOCTH H
MpaBoIoOpsAAKa Ha TeppuTopun Poccun W B pEernoHAX BO3HHUKAIOT
ornpeneneHHble mpoodiaeMbl. K 0CHOBHBIM ITpobieMam, 1o HallleMy MHEHHIO,
oTHOCATCS (POPMUPOBAHNE YCTOWYNBOM CUCTEMBI 3aKOHHOCTH, MOBBIILICHNUE
YPOBHSI TPaBOBOM KyJbTYpbl HACEIEHUs, NOJDKHOCTHBIX JIMI[ OpPIaHOB
rOCy/IapCTBEHHOM BIIACTH, JIMKBUAAIIUS MAacCOBOTO MPABOBOTO HUTHIIHN3MA.
[Ipencrasnsercs, 4To B 3TOH CBsI3M HE0OX0AUMA JalbHEWIIAas aKTUBU3ALINS
pOAM TOCYINAPCTBEHHBIX OPraHOB BO B3aUMOACHCTBUHM C OpraHaMu
MPOKYpaTypbl B TIPaBOTBOPYECKON JAEATEIHHOCTH OPraHOB HCIIOJIHH-
TENbHOI BJIACTM W OPraHOB MECTHOI'O CaMOYINpaBJIeHHsA, KaKk B IUIaHE
MOMOILM MO pa3padOoTKe MPaBOBBIX aKTOB, TaK U B 00eCIIEUEHNUH KOHTPOJIS
3a UX UCIIOTHEHUEM.

O000mMB  MpaKkTHKy JESTENbHOCTH NpPOKypaTypsl  Poccuiickoit
@Oenepannn ¥ VBaHOBCKOI 007acTH MO YKPEIUIGHUIO 3aKOHHOCTH H
[IPAaBONOPSAIKA, MOXKHO CHeNaTh BBIBOA O HaJIMYMM B JaHHOH cdepe
OIIPENENICHHBIX MUnuyHbIX Hedocmamkog. Tak, B psifie CilydaeB IIPU UCION-
HEHUM 3aKOHOB OpraHaMM U JIOJUKHOCTHBIMH JIMIIAMU JIOITyCKaeTcs
IIPOM3BOJIBHOE TOJIKOBAaHHME IIOJIOKEHUH 3aKOHA, BEOyLIEe K IPUHITHIO
MIPOTUBOPEYAIIETO €My IPaBOBOTO aKTa; BCTEYArOTCS (DaKThI YMBIII-
JIEHHOTO  HCKaXEHHMsl CMBICIa 3aKOHa B  IPAaBONPUMEHHUTEIHHON
NESITeNbHOCTH, HENpaBWJIBHOTO BBIOOpa TOrO MM HMHOTO 3aKOHa,
IIOJIOKEHHOTO B OCHOBY PELICHUS] BOIIPOCOB U Ap.

K ocHOBHOI1 ke IpHUYMHE BBIABISIEMbIX MPOKYpaTypol B HOPMaTUBHBIX
MPaBOBBIX aKTaX M MX IMPOEKTax HapyLIeHHH (enepasbHOro 3aKoHOIa-
TEJIbCTBA, HA HAlll B3IJIAL, MOKHO OTHECTH HEBEPHOE HCTOJKOBAHUE HX
pa3paboTunKaMu MPaBOBBIX HOPM.

[IpyunHBl HEHCIONHEHUS 3aKOHOB TOCYJApCTBEHHBIMH OpraHaMy,
JOJDKHOCTHBIMHM JIMLAMH M TpaKJaHAMH KpPOIOTCS TMOpPOH B HE3HAHUU
3aKOHa WM WTHOPHUPOBAaHHH €ro TpeOOBaHWil, a TaKke B OTCYTCTBHUH
JOJDKHOM IOpUANYECKOW TOATOTOBKM M KYJNBTYpPbl JOJDKHOCTHBIX JIHIT
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OpraHoOB BJACTH; OTCYTCTBUM B OpraHaX MECTHOTO CaMOYyIpaBICHHSA
KBaJM(PULIUPOBAHHBIX IOPUAMYECKH TPAMOTHBIX CIIELUATUCTOB; HEI0CTa-
TOYHOM HPaBOBOM DEryJHMPOBaHUU TOW WM MHOU cepbl 0OLIeCTBEHHBIX
OpHOIIEHH; OTCYTCTBHH HEOOXOAMMOH s paboThl WH(pOpPMAaHOHHO-
CIPAaBOYHOIl CHCTEMBI; CTPEMJICHMM OTHENBHBIX JHMI K TOJXYYEHHIO
HE3aKOHHBIX JIbIOT U MIPUBUJIETUH, TOCTHKEHHUIO HHBIX KOPBICTHBIX IIeNeH.

AHanuzupyst 0COOCHHOCTH OpIaHU3allM{ IOJrOTOBKU U IPOBEIEHUS
OpraHaMu TPOKYpaTyphl IMPOBEPOK COONIONEHUS M WCIOJHEHHS 3aKOHOB,
Mbl TpPHUIIIM K BBIBOAY, YTO B HACTOSIIEE BpeMs OTCYTCTBYET
3aKOHOMATENBHOE 3aKpEIUIEHHE CPOKOB M MIpoLEenypbl mpoBepok. Kpome
3TOrO, HUTJE HE MPEIyCMOTPEHO IIOJNIOKEHHE O 3aBEPIIEHUH Kaxmaoi
MPOBEPKH, OCOOEHHO BBISIBUBIICH HapylIEHHE 3aKOHOB, KOHKPETHBIM
MpoLECCYalbHBIM pelIeHHEM. BelneacTBie 3TOro Ha MpakTHKE BO3HUKAIOT
TPYAHOCTH B OOECHEYEHMHM TapaHTUl NpaB JUYHOCTH, CBSA3aHHBIX C
BTOP)KEHHEM B JIMYHbIE M WHBIE KOHCTUTYLMOHHBIE TpaBa M CBOOOBI
rpaxJaH, B TOM 4HCJIE MyTeM CyIeOHOW 3aIluThl HapyIIeHHbIX npaB. s
YCTpaHEHUs] TaKOW HEONPEAEICHHOCTH MPEICTaBIAETCS LelIeco00pa3HbIM
Ha 3aKOHOOAMeNbHOM YPO8He pa3pabomamb TPOIECCYabHBI TMOPAI0K
MpOBENEHHs MTPOKYPOPCKHUX MPOBEPOK, X eIUHO0OpazHoe odopmiieHHe U
YCTAHOBJIEHHUE COOTBETCTBYIOLIEH (POPMBI pEeLICHUs, IPUHUMAEMOTO TI0 €
3aBEpIICHHUIO.

Ha ocHOBaHMM BBIIIEN3I0)KEHHOTO IPUXOIUM K BBIBOJY, YTO, HECMOTPS
Ha TMO3UTHBHBIE TEHACHLMHU B OCYIIECTBJIEHHUU MPOKYPOPCKOr0 HaA30pa,
[IOBOZOB AJISl YCIIOKOCHHS HET, MMOCKOJIBKY PAacHpOCTPaHEHHOCTh Hapylle-
HUH 3aKOHa TpedyeT OT MPOKYyPOpPOB elle OoJbIIel aKTHBHOCTH B paboTe
110 00ecIeYeHNI0 BEpXOBEHCTBA 3aKOHA, 3alIUTe KOHCTUTYIIMOHHBIX MpaB U
cBO0OJ Tpak/laH, HHTEPECOB OOIIECTBA U TOCYIapCTBA.

B cootBercTBUM € TpHOpHUTETaMH, ONPEAEICHHBIMH | eHepanbHBIM
npokypopoM P® FO.5. Yaiikoif, ycuaus NpoKypopoB B NEPBOOYEPETHOM
MOpsiAKE TOJDKHBI OBbITH HaIlpaBJeHbl Ha oOecleYeHHe 3aKOHHOCTH B
COLIMANBPHON M 9KOHOMHYECKOW cepax, MPOTUBOACUCTBHE KOPPYIIUN H
JIPYTUM OMAaCHBIM MPOSBICHUSM MPECTYTHOCTH.

Bo wucnonnenne TpeboBanuii ['eHepanbHOM mpokyparypel PO
HEO0X0IUMO, KaK CHpPaBeAJIMBO 3asBUJI NPOKypop lBaHOBCKOH ob6mactu
Anppeit BuxtopoBnd XaHbKO, HapalmnBaTh pe3yJbTaTHBHOCTH, 3(QeK-
TUBHOCTH Pa0OTHl MPOKYpaTypbl U 00eCHeuuBaTh pealbHOE YCTpaHEHHE
HapylIeHW! 3aKOHA, BOCCTAHOBJIEHHE HAPYLIEHHBIX NpaB, MAKCUMAJIbHYIO
peaM3anyio MPUHIMIA HEOTBPATUMOCTH HakazaHus. M Tonpko TOorma, Ha
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Hall B3IJIAA, TMPOKypaTrypa IeHCTBUTENBHO OYIEeT OmpaBIbIBaTh CBOE
MpeHa3HAYCHUE, 2 UMEHHO: OBITh TOCYapEBBIM OKOM BCEI/Ia U BO BCEM.
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BbITOBAA KOPPYMNUUA: COEPbI MPOABJIEHUA
N CNOCOBbI MPEOAOJIEHUA

EVERYDAY CORRUPTION: THE SPHERE
OF MANIFESTATION AND WAYS OF OVERCOMING

AHHOTanusl. ABTOPHI BBIACIIIN U PACCMOTPENH MPOSIBICHUS OBITOBOM
xoppynimu B Pecrrybmuke Kpeim. SIBieHne OBITOBOW KOPPYIIIIUHU CIETYET
paccMarpHuBaTh KOMIUIEKCHO, HE OTpPbIBasl €€ OT JAPYTUX BUAOB KOPPYIIIH-
OHHBIX JIEHCTBHMH, TaKk Kak IO CBOEH CyTH OHA 4acTh TEHEBBIX MATPOH-
KJIMEHTHBIX OTHOILIEHUH, CKJIaAbIBAIOIIMXCS B alnapare rocyaapCTBEHHOM,
PErMOHAIBHOM M MyHMIMIAIBHOW BiacTU. bojee akTUBHO Takas cucrema
OTHOUICHUH MPOSBIISIET ce0si B TEHEBOM CEKTOPE SKOHOMHUKH U TIOJUTHKH,
TaM, I71€ UMEIOT MECTO IOPUANYECKUE KOJUIM3UU, CO3[Al0UINEe OCHOBY IS
KOPPYIIIMOHHBIX MEXaHU3MOB.
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Abstract. The authors identified and examined the manifestations of
corruption in the Republic of Crimea. The phenomenon of corruption
should be considered comprehensively, not taking it from other types of
corruption because in its essence it is part of the informal patron-client rela-
tions in the state, regional and municipal authorities. More active this rela-
tionship manifests itself in the informal sector of the economy and politics,
there, where there are legal conflicts that provide the basis for corruption
mechanisms.

KuioueBbie cjioBa: ObITOBass KOPPYIIHS, HICTOYHUKU OBITOBOW KOPPYII-
uu, cepsl OBITOBOI KOPPYITIIUH, B3ITKOIATEIh, B3I TKOMIOIYYaTeib.

Key words: domestic corruption the sources of corruption, areas of cor-
ruption, briber, bribe-taker.

Koppynmms kak siBieHHe OOIIECTBEHHOW W TONUTHYECKOH JKU3HU BCE
aKTUBHEE TPOSBISET cels. 3a mociueanuii Tox Ha (eaepabHOM U PerHo-
HaJILHOM YPOBHSX B CPEICTBaX MaccoBOW MH(GOPMALMK HEOIHOKPATHO OT-
MEYaJiCh CIlydad MPOTHBOIPABHBIX JIEHCTBHUIA CO CTOPOHBI KaK YMHOBHH-
KOB BBICIIETO 3BE€HA, TaK M PETHMOHAJIBHBIX, MECTHBIX YHMHOBHHUKOB. Ecimn
YpOBEHb JEJIOBONM KOPPYNLUH H3MEpSAETCs MEXIAyHapOIHBIMU OpraHu3a-
LUSAMH, TAKUMH KaK TpaHCIIEPEHCUHTEPHEIHI, U OH OCTOSSHHO MEHSIETCS
B MEHBIIYIO WM OOJBIIYI0 CTOPOHY B 3aBHCHMOCTH OT MEXIyHapOTHOM
MOJIMTUYECKONH KOHBIOHKTYPBI, TO YPOBEHb OBITOBOH KOPPYIMILUH OCTacTCs
MIPAKTHYECKU MOCTOSHHBIM YK€ TOJNTHH NMepHoA BpeMeHu. OHAaKo UIMEHHO
C OTHM TIPOSIBIICHHEM KOPPYIIHH HAaceJIeHHEe Yallleé BCETO CTAIKHBAETCA H
KOPPYIIIMOHHBIE JE€IHUS Ha OBITOBOM YPOBHE KaK BBICOKO MHCTHUTYIIMOHA-
JTU3UPOBaHHbBIE B OOJIBIIEH CTEIIEHH MPEICTABICHHI B Cepe TOCyaapCTBEH-
HOW ¥ MYHHIIMTIAIEHOM CTykO0®I [8, c. 171-172].

JanHas TeMa ocraercs eme caabon3ydeHHOU, OoJpIliee BHUMAHUE HC-
clefioBaTenel yaenseTcs «BepXHe», NeJOBOW KOPPYILUN, MEXKIY TeM Kak
OBITOBast KOPPYIMIIHSI OXBAaTHIBAET OOJIBIINE COIIMANILHBIC TPYIINEI ¥ CUIbHEE
BO3ZICHCTBYET Ha CONHAJIHHO-DKOHOMHYECKHE, JaXKe IOJIMTHIECKHE Mpo-
neccel. B mio6aipHOM TU1aHe KOPPYNUUIO KaK SBJICHUE HA IMTOCTCOBETCKOM
MIPOCTPAHCTBE CIEAYET paccMaTpUBaTh B PAaKypce HEONMATPHUMOHHAIN3MA,
TaKk Kak MMEHHO 3TO SIBJICHHE TI0 CBOEH MPHUPOAE MMEET 0COOyI0 CHCTEMY
B3aUMOJICHCTBHS, NATPOH-KIUEHTHBIA XapaKTep OTHOLIECHHUH, KOTOPBII
pacrmpocTpaHsieTcs Ha Bce cdepsl o0mecTBa. B 0ocHOBaHMM TOCTCOBETCKOTO
HEOMaTPUMOHMAIN3MA JIeXkKaT Takue IEMEHTHI, o MHeHuto B.A. T'enpMma-
Ha, KaK: MPUHIMI W3BJICYCHHUS PEHTHI B YNPaBIEHUH TOCYAapCTBOM H Ha
BCEX €0 YPOBHSX, MEXaHU3M BJIACTU TATOTEET K UEPAPXUU C ETUHBIM LIEH-
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TPOM TPUHATHS pEIIeHUH. ABTOHOMHSI SKOHOMHYECKHX M TOJUTHYECKUX
aKTOPOB BHYTPH CTPaHbl HOCUT YCJIOBHBIM XapakTep U MOXET OBbITh MPOU3-
BOJIbHO M3MEHEHA M OrpaHu4eHa, (PopMalIbHbIE 3aKOHBI 33Jal0T PAMKH OCYyIIIe-
CTBJICHMS BJACTH W YINPABJICHUS, IIPEACTABISIFOT cO00M MOOOYHBIN HPOIYKT
pacIipesienieHHs pecypcoB BHYTPH «BEPTUKAIM BIaCTy. ANnapar yIpaBleHUsS
B paMKaX BEPTHKAJIU BJIACTH pa3JIeNIcH Ha CONEPHUYAIOLINE 3a JOCTYII K PEHTE
OpraHW30BaHHBIE TPYMITBI U HeOpMAITbHBIE KITUKH [2, c. 38].

K. [apen mokasan, 4To KOppymnmus siBiseTcss 3pPeKTHBHBIM CIIOCOO0M
MOJJIEPKAHUS ITOTO BEPTUKAIBHOTO KOHTPOJISI B OIOPOKPAaTHYECKOH Hepap-
XHH, MPEIOCTaBIAS «KIMEHTaM» JOTOJHUTEIBHBIM J0X0H (KOPMJIEHHE OT
JIOJDKHOCTH) M YBEJIMYEHHE MOCTYIIAHUS, JIOSUIBHOCTH K «IIaTpoHam»», B
TOM 4YHCJE M3-32 HE3aKOHHOCTH J0XOJa M YA3BMMOCTH €ro IoJIydaTelieH,
CTpaxa IomnacTh B TIOpbMy uiu onany [12, c. 148]. [loatomy cucrema Obl-
TOBOM KOPPYILMHU IOJDKHA PACCMaTPUBATHCS KOMIUIEKCHO, TaK KaK OHA 3a-
MBIKaeTCs Ha BEPXHHUE DIIEIOHBI BIACTH U CIOXHUBIIHNECS B JaHHOM 001I1e-
CTBE MAaTPOH-KIMEHTHbIE (OPMBI B3aMMOOTHOILEHHUH, «paclpenesicHne
pecypcoB BHYTpU BepTHKaaw». IMEHHO Takol MOAXOH CO3JaeT BaKHYIO
OCHOBY B paCCMOTPEHHWH MPUPOAHI SBIECHUS OBITOBOM Koppymu [1, c. 12].
Cdepsl nposiBIieHHsT OBITOBOW KOPPYIIMH OOMIMPHBI: 3TO BCS COLMAaIbHAs
cdepa (oOpa3oBaHue, 31paBOOXpaHEHHE, KUIUIIHO-KOMMYHAIBHOE XO35Ii-
CTBO), TpaHcTOpTHas cdepa, Majblii OM3HEC U BCE, YTO BBIXOJUT HA ITOJTY-
YEHHUE OT TOCYJAapCTBEHHOW, PErMOHAIbHON, MECTHOW BJIACTU PA3JIMYHBIX
pa3pelnTENbHBIX JAOKYMEHTOB, WIHM MMOATBEPXAAIOMMX IpPaBO Ha YTO-
6o, HanpuMep cepa 3eMeTbHBIX OTHOIICHHM.

PaccmarpuBas crieruduky KpsIMCKOro pernona, ciemyer KOHCTaTHpo-
BaTh HaJM4YME€ BO3MOXKHOCTEH M MPEANOCHUIOK AJIS pOCTa KOPPYHIIIMOHHBIX
MIPOSIBIICHUN B OOIIECTBEHHOW >KM3HM peruoHa. Hambomee oueBHIHO 3TO
nposiBIsIeTCS B cepe mepepacrpeneneHus Oromkera, paboTel Ham dene-
paJIbHBIMU 1I€JIeBBIMH MTporpamMMami. [1o maHHBIM WH(GOPMAIIOHHOTO MOp-
tana «Pasmi.ru» Toneko B 2017 . KpeiM momyumnn u3 denepansHoro Oron-
xera 37,15 w™upa. pyOnmeil m Bomen B MATEPKY CaMBIX KPYITHBIX
nojyuarejed norauudii B ctpaHe. PemenueM npasurtenbctBa PO Bbipoc u
00BbeM cpencTB, BelnensseMbIX i1 Kpeima o nporpamme @I, na 8,7 % —
1o 769,5 mupa. pyoneit. [Ipuaem 310 ciryunnock Ha hoHe cokpameHus Gpu-
HAaHCHPOBAHMS IPOTPaMM JAPYTHX CyObekToB P®. DKcmepTsl O0TMEHalor,
YTO OJHMM M3 KIIIOYEBBIX M CAMBIX 3aTPaTHBIX OOBEKTOB SIBIsiETCS (ene-
panbHast aBToTpacca «TaBpuna». Ee Oromxer HegaBHO yBenHUYWIU ¢ 85 10
150 mupa. pyo. [6].
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ABTOpBI OTMEYAIOT, YTO HAUOOJIEE CTPATACT OT KKOPPYIIIHOHHOHN yIaB-
KW» W TMpOsIBICHUN OBITOBOH KOppynuuu Menkuii OusHec. [IposiBieHneM
OBITOBO KOPPYNLUH ABJSIETCS CyMMa T. H. «OTKaToOB» 3a PELICHUE BONPO-
COB MEJIKUM OHM3HECOM, BBIMOI'aTeNIbCTBO CO CTOPOHBI OPI'aHOB, PELIAIOIINX
pobJeMy Tak Ha3bIBaMbIM «HATypaJbHBIM MpOAYKTOM». [loTeHImanbHO
[JIaBHBIMHU «TIOJTy4aTeJIIMI» MOTYT BBICTYIATh MOJHMLUS, TOXKapHas oXpa-
Ha, MecTHble agMuHUcTpauuu. [losToMy HecnayuaiiHO B Aoknane CueTHOM
nanarel PO ObUT BBISBICH pA CEPhE3HBIX HAPYIIEHUH TPU BBITOJTHEHUH
OenepanpHO 1eIeBON mporpaMmmbl «COIManbHO-I)KOHOMUYECKOE Pa3BUTHE
Kpema u CeBacrononsa no 2020 r». B yactHocTH mpoBepka ayaUTOpPOB 3a-
(bukcupoBana HU3KUI YPOBEHb OCBOSHHS OIOIKETHBIX cpencTs: B 2015 . —
23,6 %, B 2016 1. — 63 %. Brinensemyro KonoccanbHyio cyMMmy KpbiMm 1o-
&eH ycneTs ocBouTh 10 2020 1, moctpous 6oaee 600 0OEKTOB U MOAEPHU-
3MPOBaB TPAHCIOPTHYI0, MHXEHEPHYIO M COLHUAIbHYI0 HHQPACTPYKTYpHI
[15].

MoHononu3anus pblHKa NepeBo30k B KpbIMy B MONB3y POCCHHCKUX U
KPBIMCKUX YMHOBHHUKOB. ENMHCTBEHHBIM KPUTEpPHEM H3MEHEHUS CETH, KaK
BHIUTCS, CTall CIPOC OTIENBHBIX MEPEBO3YMKOB Ha OOCITY)XKMBaHUE KOM-
MEepYECKHU BBITOJHBIX MapLIPyTOB. 3aKJII0OYEHHE TJOTOBOPOB € MEPEBO3UUKA-
MU He Ha 5 J1eT, a Ha nosroaa. [lo cioBam nepeBo34HKOB, B TAKUX CIIydasx
OHH BBIHYKIIEHBI TJIAaTUTh YMHOBHHUKAM 110 5000 101apoB 3a KaKIIbIi 10-
TOBOp Ha OOCIYy>XHMBaHHE Ka)XIIOTO OTAENBbHOTO MapuipyTa. Beigada paspe-
LIEHWH Ha 3aHATHE MNPENNPUHUMATENBCKON AEATEIbHOCTBIO WIHM CTPOH-
TEJILCTBO U cepa 3eMeNbHBIX OTHOLIEHUI TakXke SIBIIOTCS chepamu, Iue
nposiBisieTca ObIToBast Koppynuus. 3a Tpu roga B Kpeimy Tak u He 3apabo-
TaJu HOpMaJlbHble HH(POPMAOHHBIE CHCTEMBI B Chepe TOCyJapCTBEHHBIX
3aKkynok. OfHa U3 KII04YeBbIX cep NposBICHUS KOPPYNLUU BOOOIIE — 3TO
pelIeHne 3eMeTbHOTO BOIIPOCa, MEpeaell 3eMIN U «HU3bATHe» 3eMenb. Ha-
npuMep, IJis aBTOMOOWIIBHOMN oporu « TaBpuga» HYKHO ObUIO M3BATH 232
3eMENbHBIX YYacTKa, OJHAKO BCE Yalle MPEANPUHUMAIOTCSA MOMBITKH OT-
HATH y JIOAEH MPOCTO XOPOIIO PACIONOKEHHbIE YYACTKH, U 3TO BBI3BIBAET
BIIOJIHE O0BSICHUMOE conpoTuBicHue [14].

Cdepa 3apaBooXpaHeHuss U 00pa3oBaHHU. JTO OIHA U3 CaMbIX YacTO
MpOosIBIsieMbIX cep ObITOBOM KOPPYMLUH, TaK KaK MUMEIOTCS Psl YCIOBHUH
IUIA ee TposBieHHs. Bo-mepBeIx, HHU3Kas 3apaboTHas Ijara pabOTHUKOB
910l chepbl obcmyxuBanus. Bo-BTopbIX, HEMPeIOKHBIE TPAAULMHA B BUIE
MOJJapKOB 3a YCIELIHOE MPOXOXKJIEHHUE JENla, UM MEPOIpPUSITHSA, KOTOpbIE
rofaMiu CKJIaAbIBANNCh B 00pa30oBaHWU W 31paBooxpaHeHuH. Kak mokazan
ananmu3 oOpamenuii B O6mecTBennyo nanary P® B nekadbpe 2017 ., Hau-
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OonplIe HapeKkaHus y oOpamaromuxcs B cdepe oOpa3oBaHMS BbI3BAIH
pa3nu4Hble cOOPHI, KOTOphIe MPUHUMAIOT yueOHbIE 3aBElEHHS OT POJHTE-
neil oOyvaromuxcs (Ha MoAAep>KaHWE MIKOJBHBIX 3AaHUM, JTMYHO BHIOpaH-
HBIE TTOCOOWUS, Ha TONAPKH YUYHUTEISIM U Jp.) [4, c. 16]. Bce atn anemeHTHI
«TIOOUIPEHUI» B yUEOHBIX 3aBEJICHUSX, KOTOPBIE MPOSBIISIIOTCS B MacIiTade
Poccun, MoxxHO paccMarpuBaTh Kak NpOSBICHUE OBITOBOW KOPPYILHMHU U B
Kpeimy.

Takum 00pa3oM, CIOKHBIIAsICS HAa MOCTCOBETCKOM MPOCTPAHCTBE W B
Poccuu cucrema BepTUKAIBHOTO KOHTPOJS B OIOPOKPATHUECKOH CHCTEME
MpeAnoaaracT KOPPYNUHOHHYIO COCTAaBIIONIYIO, TaK KaK OCHOBaHa Ha
MOJIIEPXKAHUU HEOOXOJAMMOTO CTaryca YWHOBHUKA B HWEpapXWH MaTpOH-
KJIMEHTHBIX OTHOIIeHUH. OHa Ha JaHHBIM MOMEHT Hauboiee 3 dekTrBHa,
YTO C COXKaJIEHHWEM OTMEYaroT aBTOpbl crathd [1; 2]. PaccmarpuBas kop-
PYIILHIO B COIMATBHO-TIOTUTHYECKOM, SKOHOMHUYECKOM, IOPHINIECKOM ac-
MEeKTax, CIeyeT OTMETHTh, YTO, BUIAMMO, TIOJTHOCTBIO MPEOJIONETh TO SB-
JICHWE Henb3s, TaK KaK HMMEETCsl HENPEMEHHBIH CIOPOC CO CTOPOHBI
00IIIeCcTBa, MOTOMY YTO COXPaHSIOTCS TeHEBbIe (OPMBI (PHHAHCOBBIX MaXH-
HaIM{ B DKOHOMHKE M FOPUINYECKHE KOJUTH3HMU, KOTOpPhIE TO3BOJISIOT CO3-
JaBaTh yCJIOBHUS IUIS MPOSBICHUS KOPPYNIMU Ha ObITOBOM ypoBHe. IIpo-
CJIEIUTH KOPPYMNLUHMOHHYIO LIENb B ONPEACICHHBIX CIy4asxX CIOKHO, TaK Kak
MEXJy B3ATKOIATEIEM M B3STKOIMOJIYyYaTelIeM MOXKET HaXOJHMTHCS Ienas
cUCTeMa IOCPETHUKOB.

Koppynuuonnsimu cepamu B KpbiMy ocrarorcs 3emenbHas, CTPOU-
TeNbHasA, chepbl TPaHCHOPTa, 3APaBOOXpaHEHHs] W oOpa3zoBaHusa. B mo-
cnenHux cdepax MpeoyoIeTh KOPPYIIUIO OyIeT Hanboiee CI0KHO, TaK Kak
JaHHBIE 00JIACTU CMBIKAIOTCS ¢ (POPMaMH «OIarofapHOCTHY, «IIOOIIPEHUS
3a OKa3aHHYIO YCIyTy, 9TO TO/pa3yMeBaeT OOJbIle AOBEPHUTEIbHBIE, a HE
TOJBKO JIeNIOBbIe OTHOUICHUS. OIHAKO MHUHUMHU3UPOBATH MOCIEACTBHUS OT
KOPPYIILUH MOXKHO, JUIsl TOT0 TpeOYyIOTCSl CUCTEMHBIE ISHCTBHS KaK (ene-
paJIbHON M PETHOHAIBHON BIACTH, & IMEHHO — OoJiee akTHUBHAsI KaJpoBasi,
OpraHu3anroHHas padoTa, HOBBIE TIPaBOBEIE (DOPMBI M MPHEMEBI IO yCTpa-
HEHHIO TIPOOENIOB B 3aKOHOJATENILCTBE, MOCTOSIHHBIH ayIuT COLMaJIbHBIX
CTPYKTYp M opranuzanuii. OueHb Ba)KHBIM SIBISIETCSA W OOILECTBEHHBIN
KOHTPOJIb, paclIupeHne NHHOPMAIIMOHHBIX KaHAIOB TI0 TPOTUBOJAEHCTBHIO
OBITOBOH KOPPYIIIIHMH, Yepe3 COIHMajbHbIC CETH, YTOObl MUHUMH3HPOBATh
MOCJIENCTBHSL OT KOPPYILUOHHBIX IEHCTBUM.
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MexdyHapodHoe npaeo

PsizaHueBa TatbsaHa JleoHOBHA

K.COU.H., OOUEHT Ka(beﬂ,pbl TEeopun npaBa 1 rocyaapCTtBeHHO-
npaBoBbIX ANCUNNIINH Mem,quapop,Horo HOPNONHEeCKOro MHCTUTyTa

Ryazantseva T.L.
K. Sots.n., associate professor, Associate professor of theory of law
and State-legal disciplines International law institute

MOBAJIU3ALNA: OOH U HALMOHAJIbHAA
BE3OMNACHOCTb POCCUU CETOAHA
(COUMATIbHO-NMOJIMTUYECKUN ACNEKT)

GLOBALIZATION: THE UN AND RUSSIA'S NATIONAL
SECURITY TODAY (THE SOCIO-POLITICAL ASPECT)

Annoramus. B Koruenuu HanumoHaneHO#H Oe3omacHoctn PO mpeny-
CMOTpEHa 3aIIUTa TyXOBHO-HPABCTBEHHOI'O HACIEANS U UCTOPHUYECKHUX Pe-
JIUTUO3HBIX Tpaauuui HapomoB Poccum, a Takke 00O3HA4YEH psl Mep, Ha-
MpaBJICHHBIX Ha HauOojiee TOJNHYI0 pealu3aldio JyXOBHOIO, HPaBCT-
BEHHOT'O ¥ MHPOTBOPYECKOI0 MOTEHIMANa PEIUIHO3HBIX TPalulMi Hapo-
noB Poccun. IMeHHO yXOBHBIM MOTEHIIMAN HALIMK SIBJISIETCA TapaHTOM €€
0e30macHOCTH.

l'eonmonuTHka — 3TO cHCTEMa HAy4YHO OOOCHOBAaHHBIX U OQHIHATBHO
MPUHATHIX B3TJBIOB MOJIMTHYECKOTO PYKOBOJACTBA OJHOTO WM KOAUIHU
rOCyJapcTB Ha UX reorpaduieckoe MojoKeHne U poib B MEPOBOM COO0-
LIECTBE B TOJUTHYECKOM, SKOHOMHYECKOM, BOGHHOM M JAPYT'HX YPOBHSX,
peanu3yeMbIX B MPAKTUUECKOHW NESTEIBHOCTU C LEIBI0 YIEpP)KaHUsS BEay-
IIETO TOJIOKEHHS B MUPE HMJIM PErHOHE W JIOCTHIKEHUS HAIIMOHATBHBIX U
roCy/IapCTBEHHBIX HHTEPECOB.

Jobpococenckoe mpaBoBOE COTPYAHUYECTBO B JieNI€ COXPAHEHHS MUPa
Y cTa0MIBHOCTH (YCTOHYHMBOTO Pa3BUTHS) JOKHO MPOXOANTH B MEPHANA-
He: 3anan-Poccus-Boctok, Ha maputeTHpix Havanax (B pamkax OOH, oc-
HoBaHHOH B pe3ynbrare nodenst CCCP u ero coro3nukoB B Benukoit Ote-
YeCTBEHHOHW 1 BTOpO# MHpPOBOI BOWHE).

Abstract. Protection of moral and spiritual heritage, historical and reli-
gious traditions of Russians ethnics is written in National Security Concept
of the Russian Federation together with a number of measures for realiza-
tion the most complete implementation of moral, spiritual and peaceful tra-
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ditions of Russians ethnics. It is nation's spiritual potential that is guarantee
of it safety.

Geopolicy is the system of scientifically based and officially adopted
views of political leadership one state or the whole state coalition at their
geographical location and their role in world community in political, eco-
nomical, military and another levels, implementing in practical activities
with the aim of holding leading position in the world or region, together
with achieving national and state interest.

Good-neighborly judicial cooperation in case of peacekeeping and sta-
bility (sustainable development) should be implemented in the following
way: West-Russia-East, on equal basis (in the framework of UN, based on
the victory of USSR and its allies in The Great Patriotic War and The Sec-
ond World War).

KaioueBble cj10Ba: TeonoNMTHKA, MAaKPOIIOJIUTHKA, TI100AIN3anus, Ha-
UOHANIbHAsT 0€30MAaCHOCTh, 3THOT'CHE3, TPAAUIIHS, TATPHOTH3M, TapaHTHsL,
MEHTAJIMTET, CONEPHUYECTBO, MOHANAIN3M, KYJIbTYpa, IUBHIM3AIHS, TOK-
tpuHa, OOH, napopMaImonHas BoiHa.

Key words: geopolicy, macropolicy, globalization, national security,
ethnogenesis, tradition, patriotism, guaranty, mentality, competition,
mondialism, culture, civilization, doctrine, UN, informational warfare.

MexayHapoaHas peallbHOCTh CETOAHS 3aCTaBJSET HAC 3ayMBIBAThCS:
2018 r. mokaspIBaeT, 4TO «TyMaHHU3alUs» B3aUMOOTHOUIEHHH «BocTok—
3amam — ocTaeTcs JKeJaaeMOM MEUTOI.

B KOHTEKCTe aKTya M3WpOBAaHHOW MPOOIIEMATHKH CIEAyeT OTMETHUTH:
Konuenuus nHaunonanpHO# Oe3onacHoctd PO mpemycMaTtpuBaer 3amuTy

JIyXOBHO-HPAaBCTBEHHOI'O HACJIEAUS, a4 TAKXKE UCTOPHUUECKUX, PETUTHOZHBIX
Tpaguuii HaponoB Poccun. Kpome Toro, B Heill 0003HaueH psia Mmep, Ha-
MPaBJICHHBIX Ha HAU0OJIee TOHYIO PEATU3aIUI0 JYXOBHOTO, HDAaBCTBECHHO-
ro U MHUPOTBOPYECKOTO NOTEHLHANIA PEIUTHO3HBIX TPagUuIUil HapoIOB
Poccun. IMeHHO AyXOBHBIM MNOTEHUMAT HAaUWUW SIBISIETCS TapaHTOM €€
0e30IMacHOCTH.

Ucropudeckn Poccust crmokumachk Kak TONHATHUYECKas OOLIHOCTh U
MHOTOHAllMOHANIbHASI TOCYJAapCTBEHHOCTh. 1lpu 3TOM 3mnozenes u nonu-
mozeHne3 POCCUIICKOTO HAapOla CBOMMHU KOPHSMH YXOIAT B APEBHUE BpeMe-
Ha, KOTOPBIC CBSI3aHbI C )KU3HBIO M OBITOM CIIABSHCKUX 3THOCOB, COCEJICT-
BYIOIINX C MHOTOYHCJICHHBIMH TUIEMEHAMU (TIOPKCKHMU, OaNTHHCKHUMH,
(bMHHO-YTOPCKMMU U Jp.). B TeueHne MHOTOBEKOBOW HCTOPUH MPOUCXO -
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10 oboroHOE B3auMoBiHsHUe. CKIIaIbIBaJIOCh MHOKECTBO 3THOCOB, KaX-
JIBIii 13 KOTOPBIX OKA3IBAN TO HIIM HHOE BIIMSHUE HA dTHoreHe3 Poccuu'.

AKTyajbHa MO3UIHS UCCIIE0BATEINs, C KOTOPOH TPYJHO HE COTJIaCHUTh-
Csi: B MCTOPUHM POCCHICKUX HApOMOB ObLIO Bce (M TIIyOOKas peIuruos-
HOCTB, U HIMPOKasi ITHUYECKAs] TePIUMOCTh, U TPAAULUS BEYHOH BOJBLHO-
ctn)... Ilpu 3TOM, «O Mepe NOCTYHaTeNbHOTO PAa3BUTHS POCCHHCKON
(pycckoii) uCcTOpHM CO3IaeTcsl KyJlbTypHas TpaauLys, BMECTE ¢ KOTOPOH
obpasytoTcs Hanuu. KynbTypHas Tpamunms Oazupyercss B OCHOBHOM Ha
MPaBOCIaBHH, TOPOXKIas HEPa3phIBHOCTh MCTOPHUYECKON NPEEMCTBEHHO-
ctu. Co3zaBasi KyJbTypHYIO TpaauLuio, GOpMHUpYys HalM{, POCCHICKHE
(eBpomeiickre) HapOabl CTPOWJIM OOIIYI0 TOCYAapCTBEHHOCTH, MCXOAS W3
NPUHYURA NEPBULHOCTNU NPAB KANCOOU HAYUU U KAHCO020 HAPOOd HA ONpe-
Oenennvlii 0opa3 cusny. Ha Pycu 3TOT mMpHHIMI BOIUIOTWIICS B KOHIIETI-
UM 06LUHHOCTU, COBOPHOCIIUL, KONNEKIMUBUIMAY .

CeroyiHsi ¢ BO3BpaTOM PENUTHO3HBIX IIeHHOCTEH B Poccuu (mpexie Bee-
r'0 IPaBOCIABUS U MYCYJIbMAaHCTBa), C BO3POXKICHUEM MTPABOCIABHON KYJIb-
TYpBl CO3JAIOTCA BO3MOXHOCTU IJISI BO3POXKAEHUS TPaIULMOHHBIX HIea-
JnoB. Bmecte ¢ TeM C TpUXoJ0M B OOIIECTBO 3amagHBIX HJEalOB
yCTaHABIUBAIOTCS MHAMBUAYAIN3M, JTHOepanu3M, ¢opmaibHas Oypikyas-
Hasl IEMOKpAaTHsl, IOPOKICHHAS CUCTEMON PUMCKOTO IpaBa M UAESIMU MPO-
tectauTu3Ma. «Koneuyno, — 3ameuaer JI.H. I'ymunes B Tpyne «Ot Pycu mo
Poccun: Ouepku 3THUYECKOW HCTOPUN», — MOKHO MOTBITAThCA «BOWTH B
KpYT IMBHJIM30BAaHHBIX HAPOAOBY», TO €CTh B Uy>K0# cynepatHoc. Ho, k co-
XKaJICHHIO, HUYTO He maeTcs mapoMm. Hano oco3HaBath, 4TO IIEHOM IpHUcoe-
JVHEHUSI B IIO0OM ciiydae OyJieT 0TKa3 OT OTeUECTBEHHBIX TPAJHUINHI U T10-
CIIEAYIOIIAS aCCUMMIISILINSD).

Ceromnsi, B 70-neTHIOI0 TOAOBIIUHY co3naHus Opranuzamun O0benu-
HeHHBIX Haruii, mpobiema HaIoHANBHOI 0€30MmacHOCTH, COXPaHEeHHUs CO-
LIUOKYJIBTYPHOTO Hacjequsl 3ByYUT OCOOCHHO aKkTyallbHO. JIyXOBHBIH, co-
LIUOKYJIBTYPHBIH MOTEHIMAN, HAPAAY C YCHIUSMH JETUTUMHBIX MEXIyHa-
POIHBIX OpraHU3alMi, YKpEeIIeHus poinu MeXayHapoJHOro IpaBa MOTYT
U JIOJDKHBI CTaTh OCHOBHBIMH (pakTopamu 0€30MacHOCTH KaK Ha MHUKPO-,
TaK M Ha MakpOYpOBHSX, WX rapantamu. Ha Mo# B3risin, HalMoHaJIbHAs

! Pasannesa T.JI. IIpoGneMbl JIMYHOCTH B COBPEMEHHON COLHOTEXHOChepe
(commonornyeckuit acrekr): [uc. ... kaua. com. Hayk. — M., 2002.

2 [Mynses B.T. OTHOCH WM HammoHanbHBIE Hapoabl Poccum // CormanbsHO-
rymanuTtapasie 3HaHus. 2002. Ne 1. C. 24.
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6e3omacHoCcTh PD ceromHs sSBIsETCA KIFOUYEBBIM (PAKTOPOM CITACEHUS TIIO-
OasbHOM ITUBUIIM3AIINY.

OOH ceromnss — 3T0 IeTEpPMHHAHTA MEXIYHApOIHO-IPABOBBIX OTHO-
IIeHUH, eJMHCTBEHHBIA JISTUTUMHBIN BEPXOBHBIA apOUTp M TapaHT MEXKIY-
HapOJHON 0€30IaCHOCTH.

Mup 6e3 BOHHBI — 3aj0r cBOOOJ M NpaB YeJIOBEKa, CIIACEHUS M CTa-
OWMIIEHOTO Pa3BUTHSI BCETO YEIIOBEUECTRA.

B o0meropuanaeckoM CMBICIE CIIOBO TapPaHTHSA MOXKET O3HA4YaTh Mepy
WM MEPBI, Pe3yJIbTaTOM KOTOPBIX SIBJIIETCS oOecrieueHue 3pPeKTUBHOCTH
TOTO WJIM MHOTO IMPaBWiIa WU TBEPIAOCTb KAKOTO-THOO IMOJIOKEHHS», a B
MEXIyHapOIHO-IIPABOBOM CMBICIE «TEPMHUH IapaHTHsl O3HAYaeT 00s3aH-
HOCTb TOCYJapCTBa YCTaHABIMBATh WM MOAJAEPKUBAThH ONpeeeHHOe 10~
JI0YEHHE MEKIyHAPOHO-IPABOBOTO XapaKTepa» .

Kpome Toro, cerogHsi moHATUE MeHCOYHAPOOHbBIE 2APARMUN TPAKTYET-
Csl KaK «OJHMH U3 CIOCO0OB 00ecredeHrss HOpM MEXAYHApOJHOTO MpaBa H
BBIIIOJIHEHHUS MEX/IYHAPOIHBIX 0053aTeNbCTBY . M KaK Cle/CTBHE, «MeX-
IyHapOJHbIE TapaHTHH 0€30MMaCHOCTH MPEACTABISIIOT COO0H Mephl MEXKIY-
HapOAHO-TIPABOBOTO XapaKTepa, HalpaBJIeHHBIE Ha CIIEAYIOIIee:

a) HCKJIIOYCHHE BO3MOXKHOCTH HCIIOIH30BAaHUS BOWHBI, BOSHHOM CHIIBI
WK YTPO3bl €€ NPUMEHEHHS ISl pa3pelIeHUs] MEXIyHapOAHBIX CIIOPOB;

0) obecredeHme METOCTHOCTH, CYBEPEHUTETA TOCYAPCTB MUPOBOTO CO-
o011ecTBa;

B) CTAGHIIM3AIIMIO MEX/TYHAPOIHBIX OTHOIICHHUIT HA BCEX YPOBHAXY .

CerozHsi CylIeCTBYET ONpEIEIICHHAs TUIIOJIOTHs rapaHTuid. B KOHTEK-
CTe WX POJIM B MOJJICPKAHHU MEKAYHAPOJHOTO MHUpa M OE€30MacHOCTU
MOKHO BBIICIUTH TapaHTUHU «npsambley U «KoceeHHbley. K «npamwvim ea-
paumusmy OTHOCAT Te, KOTOPBIE 3aTParuBaioT cepy BOSHHBIX MPUTOTOB-
JICHUH U coAepKaT B cede Mephl IO yCTPaHEHUIO yTPO3bl BOWHBI U BOGHHBIX
KoHQUKTOB. [Ipn 3TOM «KOC6eHHbIE capanmuuy colepkaT B cebe Mephl,
o0ecreurBaloie OCYLIECTBICHHE MEXIYHApOIHOTO COTPYIHHYECTBA BO

! Jlepxaues A.O. CucTeMa MeKIyHApOIHBIX FapaHTHil Kak (akTop oOecrieueH s
HalMoHaNbHOH Oe3omacHocTH Poccuu // IIpoOmeMbl TEOpEeTHYECKOTO OCMBICIICHUS
KOHIIEMIINN HAIMOHATFHON Oe3omacHocTH P®: Marepnaibl METOZOIOTHIECKOTO Ce-
muHapa / [Tox o6m. pen. C.A. IIpockypuna. — M.: Muemosnna, 1998. C. 4.

* [luruomariaeckuii cosaps. T. 1. A—M. — M.: Hayxka, 1985. C. 241.

? TIpoGeMBI T€OPETHUECKOTO OCMBICITEHHS KOHIETIMA HAIMOHATBHOM Ge30-
macHocTr P®: Marepuansl meromonormdeckoro cemuHapa / Iloxm obm. pen.
C.A. IIpockypuna. — M.: Maemo3una, 1998. C. 4-5.
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BCceX 00JacTsIX, YBaKCHHE OCHOBHBIX IMpaB M CBOOOJA 4YEJIOBEKa, 4YTO, B
CBOIO OYepe/ib, MOKET 3aTPyIHUTH MPUMEHEHUE BOCHHOM CHJIBI.

B koHTEKCTE MEXIyHApOTHOTO TUIaHA, HA MaKpOYPOBHE BBIICISETCS
TPH BUAA TApaHTHU: NOAUMUYECKUE, MeHCOYHAPOOHO-NPABOSble U NOIUMU-
Ko-npasosbie.

Opraau3aioHHO-CTPYKTYPHBIA KOHTEKCT MPEANOoNaraeT 00HOCHMOPOH-
HUe, 08YCMOPOHHUE U MHOZOCHOPOHHUE 2APAHMUL.

Hapsiny ¢ o003HaYeHHBIMH THUTIAMU TapaHTHH XOTEJIOCh OBl 0COOCHHO
BBIJICJIUTH OYXOBHbIE (8 MOM YUCIE MOPATLHO-NCUXONI02UYeCKUe) 2apanmuu
bezonacHocmu, KOTOPbIe CIOCOOCTBYIOT Pa3BUTHIO B Pa3IUYHBIX COIHAIb-
HBIX CIIOSX OOIIECTBAa cucmeMvl YeHHOCMeU, NCUXOA02Ull, ompuyaioujeli
MUTUMAPUZM, MEPPOPUIM, WOBUHUZM, HAYUOHANUZM U NOOOOHBIE (hopmbl
MUPOBO33PEHUSL.

Coyuanenyio eapanmuro mupa u 6esonacHocmu 0O0OECTIEYNBAET TaKKe
BO3pacTaHue POJIA OOIIECTBEHHBIX CHII, TIOCTPOECHUE U PA3BUTHE 2PANCOAH-
CK020 0Owecmsa, BHICTYNAIOIINX, B CBOKO OYepe/b, 3a YIPOUYCHHE ILIAT-
(hopmBI BceoOIero Mupa W MPEJOTBpAICHHUS SACPHON, MUPOBOH M JIO-
KaJbHBIX BOMH. CeroHs CBSI3Ka: Yelo8eK — ceMbsl — Hapoo — 00uecmeo —
20¢yoapcmeo — coobuecmeo, — 3TO 3BEHbsI OJHOW 1IeTIH, KOTOpbIe HyXIa-
FOTCS B 3alIUTE U 0€30IaCHOCTH.

CrabunpHast 6€30MacHOCTh 03HAYACT MHUHUMH3AITUIO0 HEOOXOIUMOCTH B
SKCTPEHHOH 3amuTe. be30macHOCTh Ha MaKpOYpPOBHE JETEPMHHHUPYET
obecrnieueHue 0€30MaCHOCTH Ha MUKPOYpOBHsX... CraOuibHas Oe3oriac-
HOCTB JIJIsl COO0IIECTBa, 0€30MaCHOCTh IS Pa3IUYHbIX CTPaH, a 3HAYUT UX
HaceJeHUs, TpakIaH, OT/IEIHLHOTO YeJI0BEeKa JIFOOOH CTPaHHI.

[IpaBo Ha *H3HB, NIPABO HA CAMOMJICHTU(HUKAIIHIO, TIPABO HA JTyXOBHYIO
TPAIHIINIO U T.JI. — KBUHTICCEHIIUA TIPaB ¥ CBOOO/T YeIIOBEKA U TPaXKIaHMHA.

Ceromnst HaOJIIOMae€TCS HE TOJBKO PACIIPOCTPAHEHUE TIPABOBOTO HUTH-
JIU3Ma, HO M TOCSTaTeNbCTBO HA MPABO COXPAHATH JAYXOBHYIO KYJBTYPY,
Tpamuiui, camouieHTH(GUKaIm0. CTOUT COTTACUTHCS C MHEHHEM OTHO-
CUTEIFHO BEPOSITHON OIAaCHOCTH, YTO CETONHS HOBBIE, T.H. «CBETCKHE pe-
JUTUNY» U «Bapshkckue HUCTUHBD (0 uyem ymnomuHaioT C. Kapa-Myp3a,
M. Hensarun, C. Poroxun, B. Ilynses, A. YTkun, ['. [Ixemans, JI. I'ymunen
U p.) MOTYT 3aTMHUTh CBET UCTOPHUYECKON TYXOBHOCTH PAa3NHYHBIX HAIUI
¥ 3THOCOB COBPEMEHHOT'O MHpA.

ITo ompenenenuto, mMewmanumem — 3TO TyXOBHBIN, TTyOUHHBIA CKJIA]
Hapoja (B TOM YHMCJIe U Ha TIOJICO3HATEIHHOM YPOBHE), JIETEPMUHUPOBAH-
HBIH TeorpauuecKuMu, HCTOPUKO-KYJIbTYPHBIMH (akTopamu (GopMUpPOBa-
HUS 3THOCA, YTO, B CBOIO OYepe/lb, MPEIONpeneisieT cueiu(uKy MUPOBOC-
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MIPUSATHUS, MHPOOTHOIICHHSI, CUCTEMY IICHHOCTEH, MOBEIEHYSCKUX KOJIOB,
0CcOOEHHOCTH HApOJHOTO CO3HAHHMSA... B KOHEYHOM HTOTe, MEHTAJHUTET Je-
TEPMUHUPYET 2CONOAUMUUECKYIO NPOSPAMMY HAYUU.

MOoHO CKazaTh, YTO 2eonoaumuyeckue KoHyenyuu NaBHO CTAlld BaXK-
HEHIMMH (akTOpaMu COBPEMEHHOU Mmaxponoaumuky. Kak n3BecTHO, OHU
CTPOSITCS Ha MPHUHIUIAX, OMHUPAsCh HA KOTOPHIE MOKHO COPMYIHPOBATH
TeOMOIUTHIECKYIO MOJIENTb B KaXK/I0M KOHKPETHOM CITydae.

CymiecTByeT MHEHHE, 9TO OTH MPHUHITUIBI HMEIOT XapaKTep HE TOJIHKO
MPUPOAHOM, TaHIAPTHON U reorpaduuecKoil JAHHOCTH, HO M «SBJISIFOTCS
CaKpaJbHO-MU(DOIOTUIECKUMH KaTETOPUSMU, BOIICAIIMMU B MaTepHallb-
HbII MHp 3€MHOU cpenpl. VIMEHHO 3TOM CTOPOHOH TI€ONOJUTHYECKUX
MPUHOUIOB OOBSICHSAETCS TO OOCTOSATENBCTBO, YTO OOJIBIIMHCTBO COBpE-
MEHHBIX T€OTIOJUTHKOB MPUHAJICKAIH K I30TEPUUESCKUM OOBEIMHEHUSM,
a TEOTIOJIMTHKH JIPEBHOCTH. .. BOOOIIIE OCHOBBIBAJIM CBOU JOKTPHHBI TOJIBKO
Ha MH(OIOTHIECKUX WU TEOJOTUIECKUX NOKTpuHaX... W.I'. T'epmep ymo-
MSHYJI O KYJIbTYpe, JUTEpPaType W JIMHI'BUCTHKE, KaK O (haKTopax, BIUSIIO-
LIUX Ha 00bEIMHEHHE TEPPUTOPHIL. .. »".

K mpumepy, uneomor «kHOBOI'O MHUPOBOI'O ITIOPAJIKA» 3. bxe-
3uHCKUi eme B 1986 r. u3gan kuury «llmaH urpen», rae oH OTKPOBEHHO
xapaxTepuzoBan conepHuuectBo Mexay CCCP u CLUA kak erobanvhulii
ucmopuyeckuti (oeHoMeH — 2e0nOaUMuUYecKyr0 60pbOy 3a KOHMPOIbL HAO
Eepasuen. OH yOSKICHHO 3asBJISUI, YTO 9MoU OopvbOe He Modicem Noao-
JHCUMB KOHEY HU JTUYHAS OURIOMAMUS, HU MENCOYHAPOOHbIE 002080Pbl, HO
OHa TIPH ATOM HE 003aTENBHO JOJDKHA MPHUBECTH K BOiHe. Bymyun Bui-
HBEIM MOHJIMAJIUCTOM, OH TPU3HABAI JIUIIH BO3MOXKHOCTH TpaHChOpMAaIIiu
3TOM OOPHOBI B HEMPEKPAIIAIOILYIOCS «UTPY», B KoTopoii CIIIA Hen3zoexHO
mobensar, Tak kak «mwisi CIIIA He moTeprieTs MOpakeHWs... yKe 3HAUUT
onepxath Bepx, a1 Coserckoro Coro3a HE oep)kaTh BEPX O3HAYAET I0-
TepIIeTh MOPaKeHHe» .

Ilo ogHoMy U3 ompeneneHui, TeONOJUTHKAa — 3TO CUCTEMa HAYy4HO
000CHOBaHHBIX W O(PHUIIMATHHO MPUHATHIX B3TISAA0B HOJUTHYECKOTO PYKO-
BOZICTBa (OJIHOTO WJIM KOAJIHIIMU TOCYAApCTB) Ha MX reorpaduyeckoe Imo-
JIOKEHUE U POJIb B MHPOBOM COOOILIECTBE, B MOJUTUYECKOM, SKOHOMHYE-
CKOM, B BOGHHOM M JPYIHX YPOBHSX, PEaU3yeMbIX B MPAKTHUECKOW
JESITEFHOCTH, C IENBI0 YA KaHUS BEAYIIETO MOJOXKEHHSI B MUPE WM pe-

! Kyprocos 10.B. Taiinble JOKTPUHEI Buepa U ceromus (D30TepU3M Kak Kyilb-
TypHO-HUcTOpHdeckuil penomen). — M.: UHTEJUJIEKT, 1996. C. 191-193.
% Iur. o ku. lTenst B. Autu-Pocens // Dnementst. Ne 1. 1992. C. 57.
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THOHE, a TaKXKe JOCTHKEHHS HAI[MOHANBHBIX U TOCYIapCTBEHHBIX WHTEpe-
coB'.

B 3T10i1 CcBsI3M mpencTaBiseTCsl YMECTHBIM O0O3HAUMTH ciedytoiiee. B
Ka4yecTBE OJHOIO M3 IMPUMEPOB AOJITOBPEMEHHBIX TEOPETHYECKUX MPOTrHO-
30B 0 Mecte U posu CLIIA B Mupe MOTYT CITy>KUTh pa3padoTku OpIrHCKO-
ro MHCTUTYTa CTPaTETHUECKHUX HCCiIeqoBaHMN B ["apBapiackom yHHUBepCH-
tere. B Hau. 90-x ero gupektop CoMmio3n XaHTHUHITOH BBICTYIHJI CO
cratbeii B «Hpio-Hopk TaiiMcy, e yOexKIEHHO 3asBiIsil, 4TO «MHPOBAs
MOJIMTHKA BCTYNaeT B HOBYIO (ha3y, B KOTOPOH (yHAaMEHTAIbHBIA HCTOY-
HUK KOH(JIMKTa OyAeT He UICOJOrHYeCKU U HEe S5KOHOMUYecKuil. Bennkue
pa3aopsl B Cpee YeNoBeYecTBa U MPeo0Iafaroni HCTOYHUK KOH(IUKTA
OyAyT KynbTypHBIMHU. ['71aBHBIE KOH(IMKTHI B INIOOANLHON MOJMUTHKE Oy-
OYT IPOUCXOANUTH MEKAY HAMAMH U TPYIIIaMHU PA3IUYHBIX LABUIA3ALUH.
DTO CTONKHOBEHHE IMBHIIN3AINI Oy/IeT TOMUHHUPOBATH B TII00ATBHOH IMO-
nuTuKe»”. TPYJIHO He COMNIACHTBhCA C MHEHHEM, YTO HCTOPHYECKH MOJI-
TBEPXKIAeTcs KM3HEHHOCTh NOKTpHuHBI JK. Tutnapa o6 «asmopkuu 601o-
WX NPOCMPAHCmMEy», 94T0 TONBKO OOJIBIINE TEONOIUTHIECKHE 00pa30BaHUs
MOTYT OBITh WJEOJOTHYECKH, SKOHOMUYECKH, a 3HAYUT, U CTPATETHUECKU
3alIMILICHBI, OCTABATHCS HE3aBUCHUMBIMH Ae-(PaKTo.

MHeHue COBPEMEHHOTO HCCIEAOBATENs: CaMOOBITHOCTh LIMBUIIN3ALINNA
Oynet nmpuoOpeTarh Bce OoJblee 3HAUCHHE, M 00K MHUpPa BCE B OOJIBIICH
Mepe OyAeT OmpelessiThCsl B3aMMOASHCTBUEM CEMH WIIM BOCBMH TJIaBHBIX
nuBuIu3anuid. Cpean HUX: 3amafgHasi, KOHQYLUAaHCKas, SITOHCKas, UCIIaM-
CKasi, MHAYHUCTCKAasl, CIaBIHO-IIPABOCIAaBHAs, JATHHOAMEPUKAHCKAsl U, BO3-
MOKHO, aypuKaHCKas nuBHIN3anuu. Y cample BakHbIe KOH(INKTHBIE CH-
Tyaluuu OyAyT MPOMCXOAMTH BAOJBb TPAHUL, PA3ACNSIONINX 3TH KYJIbTYpBHI,
a IMHUY pasfelia MeXAy UMBIIN3ALMSIMH MOTYT CTaTh JIMHUASAMH CPaskeHUN
Oy ay1Iero’.

CrnenyeT OTMETUTh, YTO B COBPEMEHHOM MUpE, B COOTBETCTBUU C HABA-
swisaemoti CLLIA ooxmpunoll HayuonanvHoli Oe30nachocmu B KadecTBE
TEOPETUUECKON 0a3bl MOABOAUTCS TaKasi MOAEIb MUPOBON CTPYKTYPBI, IIPH
KOTOpOH eocydapcmeo cmanosumcs anaxpornusmom (OIHA U3 3a1ad aHap-
XO-CHUHAMKAIN3Ma, MpeaTedn Tudepannsma). B cooTBeTcTBUM ¢ HEH KOH-
TPOJIb TOCYAApPCTBA HaJl IKOHOMUYECKHMH BOIIPOCAMH JOJDKEH Iepeitu B

' Teomonurrka 1 6e30macHOCTb. — M.: APBIM30, 1993.

> Xantunrron C. Tperhs MHpoBasi BoilHa — Boita mmBumm3anmit? // CII6.
BenomocTh. 1993. 6 uross.

? Kyprocos 0.B. Vka3. npouss.
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PYKA MHOTOHAITMOHAIBHBIX KOPIIOPAIMA W APYTUX MEXKTYHAPOTHBIX WH-
CTHTYTOB, & 20CY0aPCME0 00IHCHO NPEGPAMUMBCS 6 «CIY2Y KOPHOpayuly.
Hano nonarate, 4To cerofHs y MHOTMX HET WIUTIO3HMM 10 OBOAY MCKIIIOUU-
TENBHON «HPABCTBEHHOCTH W TYMaHU3Ma) «KaIlUTallay», KOTOPBIA HUCIOIb-
3yeT COOTBETCTBYIOIIUE CPEJICTBA, CTPEMSACH K ONpEeAETCHHBIM LeIsIM. JTa
JIOKTpUHA, HAJO0 ToJIarath, — aHTHHAIMOHAJbHA. [laHHAs MOAENh «Tocy-
JTApCTBEHHOCTH» HaM He MOAXOIUT. B Cuily KyJIbTypHO-HCTOPUYECKHX YC-
JIOBHI HaIlla CTpaHa BCETJa HY>KAaJlach B CHIIBHOI M CTaOMIIBHOI TOCyaap-
CTBEHHOCTH,  3alUINABIIECH  HACEJIEHUE, Jallledl  IpealOCBUIKH
SBOJIIOIIMOHUPOBAHHS OOIIECTBA B LIEJIOM.

B cuiy reononuTHyeckoil 3aJaHHOCTH, a TaKKe pa3pyIINTENbHOM nes-
TEJNILHOCTH YacTH BEPXOB HAIIETO rocyaapcTBa, ¢ Hadama 90-x (daxTuye-
cku) mepen Poccuell peanbHO 0003HAYMIACH OMACHOCTH IPEBPAICHHS
CTpaHBl B CHIPEBOW MNPHUAATOK. HeocmopuMBIM IHIAEpOM CTaHOBSTCA
CILIA. Poccus ynmyckaeT WHUIIMATHUBY BCIJIEH 3a TIPOCUETaMH PYKOBOJCTBA
CCCP. Pons OOH mon BnusHueM 3amnana CTaHOBHUTCS Bce Ooiee MHIUQ-
(hepeHTHOI B OTHOIIIEHWH MHTEPECOB HaIlel cTpaHbl. Kpome Toro, HadIt0-
nmaerca momnbITka 3ameHuTh Muccnio OOH daktuueckoii ponsio HATO u
JOPYTUMH Mpo3anaJHbIMU opranuzauusmMu. B HosOpe 1990 r. npunumMaetcs
«Xapmus nosoii Esponuy, uons 1991 2. — pocnyck OB/, pocnyck COB. B
enom, conepxkanme /focosopa CHB-2 (3 auwsaps 1993 2. — /locosop o
OoanbHeliueM COKpAWjeHuu U O02PaHUYeHUuu Ccmpamezsuieckux Hacmyna-
MeNbHbIX 800PYIICEHUL) OCHOBBIBAIIOCH HA TIO3UIUAX aMEPHKAHCKOW CTO-
POHBI U Mallo y4uThIBajo uHTEpechl Poccuu. Ilo cytu, Hama ctpana Obiia
[IOCTaBJIEHA Tepe]] HE0OXOIMMOCTHIO IEPECMOTPa CTPYKTYPhI CBOMX CTpa-
Ternyeckux cwi. B urore ¢ Poccuel mpocTo nepecranyd cCYUTaThbCs HA Me-
YKIYHApOJHOM YpOBHE. B pe3ynbTare yeinoM CTaHOBUTCS 0€30rOBOPOYHOE
cnenoBanue B pycie nonutuku CIIA, make BOIIPEKH CBOMM SKOHOMHUYE-
CKUM, TIOJIMTHYECKUM H JIa)Ke CTPaTernyeckuM HHTepecaM (mpumep: «bain-
KaHCKUH BOIPOCY»; 3aKIIOUEHHUE KPYIHBIX BBITOAHBIX KOHTPAKTOB Ha IO-
CTaBKM B Pa3BUBAIONINECS CTPAHBI BHICOKOTEXHOJOTHYHOW MPOTYKIUH H
BOOpY>XeHHUH U T.I.). OTHBIHE CyIBOBI FOCYJApCTB W HAPOJOB HAUYMHAIOT
BepmnTh CIIA u ux corosnuku no HATO. bonee Toro, nogauMaeTcs Bo-
IIpOC O TpHeMe OBIBIINX CONMATHCTUYECKUX CTpaH EBpOIBI M HEKOTOPBIX
pecryomuk 6p1BIIero CCCP B HATO. Kpome Toro, CIIIA 00BSBISAIOT «30-
HOM CBOMX MHTEpECOB)» pallOHbl MHpa UCTOPUYECKH U TPAJUIMOHHO IPO-
POCCHICKOT0 apeana MM 30Hbl POCCUICKHX MHTEPECOB (B TOM YHUCIIE, TEP-
puTOopHH, BXOoauBIIME B coctaB Poccumm B Xome MX Treorpaduveckoro
ocBoenust). Ilo cioBaM crenuamucToB, TOJIBKO HAJIMUYUE SIAEPHON MOIIU U
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BO3MOXHOCTH B TedeHue 30 MHHYT HaHecTH (hyHIaMEHTAJbHBIA yAap IO
CIIA He mO3BOJISUIM OKOHYATENIFHO COPOCHUTBH CO CYETOB MHEHHE Poccunu
Ha MEXyHapOJHOHN apeHe.

Bo Bropoit MupoBoii BoiiHE yke ObLIa TONBITKA MPEBPATUTH HAITy
CTpaHy B nmpuaaTok umnepuu. Pamucrckas ['epManus cTaBuia NpUMEPHO
TaKue Ke IIeJH: pacwIeHUTb Poccuto, «svimopums cnagan Kaxk nedouenose-
KO08» M PEIINTh OKOHYATENFHO «PYCCKUll 60MpOC», IOJUNHUB cebe Hammn
TEPPUTOPUH M CHENAB WX Hpudamxamu «mpemve2o peixay... OmHaKO,
JOCTUTHYTH 3TH 1ienu ['epMaHus cTpeMusiach ¢ MOMOIIBIO KECTKONH U Kpo-
BOIIPOJINTHOW BOMHBI. Ha Ham B3rIfa, CTOUT COTJIACUTHCS C MHEHHEM HC-
clIeI0BaTeNsl, BhICKa3aHHBIM emle B 1997 r.: «EcTh OCHOBaHUS yTBEP)KIaTh,
YTO CErofHs WJAET Ta K€ BOMHA Uil MOCTM)KEHHS YKa3aHHBIX ILeJiei, HO
TOJIbKO MHBIMH METOJIaMU U CPEICTBAMHU HHTEPHALMOHANBHBIX «TaMHBIX
BoopykeHHBIX cr» (Kyprocos FO.B. «TaiitHbple JOKTpHHBI BUepa U CEro-
mas» u Ap.). 1o 3akmroduenHnto aBTopa, B TO Bpemsl Kak u3 Poccun BBIBO3M-
JICh MaTepHajbHbIE U MHTEIJIEKTyaJIbHbIE OOraTcTBa AJS MOMHATHS KH3-
HEHHOTO YPOBHSA M WHTEIUIEKTYaIbHOTO 0370pOoBIeHMs 3amana, B Poccun
MIPaKTHYECKH W IIMPOKOMACIITAOHO PEaH30BBIBAINCH YCTAHOBKM TaK Ha-
3pIBaeMoro «llnana A. Janneca» u cuenmanbHoi nupekTuBbl CoBera Ha-
nuoHansHOH 6e3omacHocTH CILIA o nepeHeceHnH (B MepHOJ IEPECTPOHKH)
ombITa HHOOPMAITMOHHON BOWHBEI MPOTUB [loNbIn HAa HAINTy TEPPUTOPHIO,
JUTA JINKBUJIAIIUHN TATPUOTHU3MA U KYJIbTUBUPOBAHUS IMpeaTeNbCTBa U JIpY-
TMX HU3MEHHBIX HHCTUHKTOB.

Eme B 90-e IT. aHAIUTUKK BBICKA3BIBAIM MHEHUE O TOM, YTO BO BHEIL-
HEl MONHUTHKE B CIlydae HOBOTO T'eOIMOIMTHYECKOTO Tepeneia Mupa 3amaj
TOTOB UCIIOJIb30BATh KOHYENYUIO «CAHUMAPHBIX KOpOoH08». CeroaHs oue-
BunHO, 9T0 CIIIA B KOHTEKCTE COOCTBEHHBIX CTPAaTETHYECKUX 3aaad HC-
MIOJIB3YET «CAHWTAPHBIM KOPJOH» B Ka4eCTBE KITFOUEBOTO MHCTPYMEHTAPHS
BO BHemHe# nonutuke. B noknane [lona Bonbdosuna (coBeTHHKa 10 Jie-
nam OezonacHoctr) npasutenbeTBy CIIIA (mapt 1992 r.) npsimo roBopu-
JIOCh 0 «HE0OX0OUMOCU He OORYCMUMb 603HUKHOBEHUS HA €8PONEUCKOM U
a3uUamcKoM KOHMUHEHMAaX CMmpamezutecKoll CUuibl, CnOCOOHOU NpPOmugo-
cmoamb CLIA». B 1aHHOM KOHTEKCTE YKa3bIBalOCh, YTO CIMPAHbI «CAHU-
mapnozo kopoonay (B 4aCTHOCTH CTpaHBI [IpnOanTHKm) SBISIOTCS «8adic-
HeuwumMu cmpame2uieCKuMu meppumopusmu, noKyueHue Ha Komopole co
CMOPOHbL PYCCKUX OOJIICHO NOGIeYb 3d COOO0U BOOPYICEHHBIN OMNOP CO
cmoponvl cmpan HATOY'.

! Teononurrka u GesonacHocts. — M.: APBH30. 1993. Ne 1.
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Hcropus HaM 1oKa3bIBaeT, 4yTO 3amaj] HUKOT/Aa He OJarompusTCTBYET
TOW cTpaHe, KOTopast, Oy y4d caMOCTOSATEILHOMN, IBITAETCSI COCTABUTDH EMY
KOHKYPEHLUIO. DTO 0COOEHHO aKTyaJbHO B CBS3U C TE€M, YTO OCTPO Ha3pe-
BaeT TJIO0ANBHBIA KPHU3UC MPHUPOMHBIX PECYpCOB W HapacTaeT MPOTHUBO-
CTOSIHHE CO CTOPOHBI T.H. «BOCTOUHBIX LIMBUJIM3AIMI» B OTHOLLIEHUH 3aria-
Jla, — CTpaH, KOTOpbIE BIAJACIOT TUMH pecypcamu. K coxkanenuto, cerogas
BHOBB aKTyalIM3UPYIOTCSA TaKWe TOHATHS, KaK «mpemuii MUp», «HeoKo10-
HUAIU3M» ¥ T.I1.

UccnenoBarenu B 001aCTH reONONUTUKY emie B 90-e IT. BHICKA3bIBAJIH
OLICHKY B OTHoLIeHMU HCTUHHBIX IiaHoB CIIA, cBszanHbix ¢ Poccueit
(BmpoueM, 1 cO BCEM MOCTCOBETCKHM ITPOCTPAHCTBOM). B 3T0i1 cBsI3M cTouT
0o0paTuTh BHUMaHKUE Ha WHGOPMAIIUIO U3 JOKYMEHTA, Pa3pabOTaHHOIO eIlle
BecHOM 1992 r. myis BbICHIEH BAalIMHITOHCKOW aJIMHHHUCTpPAlUU OJHUM U3
OCHOBHBIX MO3TOBBIX IIeHTpoB llItaToB — «Xeputemx dayHaeimn». B Hem
roBopurcs, 4uto «c kpaxom CCCP Amepuka nocturia moOenapl, mpaKTHye-
CKM HE HMEIOIEH MPEeleAeHTOB B MUPOBOHM ucTopuu. MiMeHHo AmMepuka
IOJDKHA MTPATh TEMEph «III00aIBHYI0 poNby», He Aomyckas B EBpore, Boc-
touHo Asmum, Ilepcuackom 3ammBe W JIOOBIX JIPYTHX PErHMOHAaX YbEro-
0o mpeobiagaromero BIUSHUS, C 00eCICUCHHEM «IOCTyNa K MPHPOJ-
HBIM U HHBIM pecypcaMm uckitouuTenbHo CoenunenHbiM I[llTatamy». Kak
pe3yNbTaT CTpaTeTuy TEONOJUTHKH — HeKoTophle nudpsl. Ecium k Havamy
80-x rr. CIIA ¢ 5 % Hacenenus notpebdisuia okoio 35 % sHepreTHIecKux
U CBIPBEBBIX PECYPCOB MIAHETHI, TO K cepeaune 90-x rr. — 40 %. [1o mHue-
HUIO aHAJIWTHKOB, UMEHHO IMOJTOMY MPOUCXOAAT W TPEXyCMAaTPUBAIOTCS
BOMHBI: OTHM CTPAHBI 32 CUET APYTUX HACBHIIAIOT CBOW PBIHOK, TaK KakK y
HUX OH «paboTaeT» CO 3HAKOM IUTIOC» M OHHM elle 0OJblIe Ha)KUBAIOTCH, a
y OpyTUX OH «paboTaeT co 3HAKOM «MHHYC», M T€ Bce OOJbIIe OSTHEIOT.
OT0 BIUSAET HA pa3HbIE IOKA3aTEIH, HO B IIEPBYIO OYepPEeb 3TO BBIpAKaeTCs
B BBIHYXJICHHOU MPOJIaXKe CHIPhS MO JEMIHHTOBHIM IieHaMm. [lo maHHBIM
oTedecTBeHHBIX U 3apyOexxHbix CMMU, Poccust B Hawane 90-x 3agactyio
nponxaBana CILIA u MpOMBINUIEHHO Pa3BUTHIM cTpaHaM: HedTh — B 10 pa3
HIDKE MHPOBBIX LIeH, Ta3 — B 33 pasa, 1ec — B 25 pa3 u T.1."

UccnenoBarensckum nentpom CIIA «Xapuremk dayHaeHH» crenu-
aNbHO AN aJAMUHUCTpanuu byma Ttakke Obuta paspaboraHa «JlokTtpuHa
0oCcBOOOXKIECHUS», TpemycMmaTpuBaromas noauTuky CIIA B oTHOmeHHH
osiBiiero CCCP u Poccun. [lokTpuHa HaieneHa, B MEPBYIO O4Yepesib, «Ha
pe3Koe YMEHbIIIEHUE BO3MOXKHOCTEH MOCKBBI» 8 2e0noiumuyeckom niame,

! Skomoruueckas Boitna npotus Poccun. — M.: MockpuTsiuH, 1994. C. 20-21.
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co30anue OONOHUMETbHBIX 803MOJICHOCHEN NO YIPAGIEHUIO NPOYeCCami,
npoucxooawumu 8 Poccuu, a TakKe CIMUMYIUPOBAHUE «OeYEeHMPATUZAYUUY
cmpanyl. B ipoiomkeHne paccMaTpuBaiach pa3paboTka MmoapoOHOro Tiia-
Ha KOHKpeTHbIX aerictBuil CLIIA. B pe3ynbrare ¢ yueToM peain3aluu yKa-
3aHHOT'O IJIaHa W APYIrux MOJI0KEHU N JOKTPUHBIL 6I)IJI CACJIaH IMPOTHO3:
OONLUUHCMBO HACeNeHUsT cmMPanbl — «geauxopoculy — k 2000 2., seposimno,
cmanym «HayuoOHAaAlbHbIM MeHbWMHCI’I’ZGOM))I.

OjHaKo He TakK JAaBHO PsIJI COIMOJIOTOB M MOJHTUYECKUX JAesTelei mo-
3ULUOHUPOBAIIH TNIO0ATN3AIHI0 KaK (DaKTOp ONTHMHU3AIMA MHPOBOTO pas-
BHUTHSI CO BCEMHU BBHITEKAIOIIMMHU TepcrnektuBamu. [Ipencrammisercs, 4ro
boree o0beKTHBHOE BHIeHHE oOo3HaudaeT B yactHoctu C. Kapa-Mypsa B
paGote «®Dunocodust pacuenoBednBaHus» . I103MIHMS TAKOBA: IO CYTH
«rI00aTU3aIuUsD — 3TO HSOJIOTHYECKass KOHCTPYKIIHS, IIPUKPHIBAIOIIAS TO
HOBOE MUPOYCTPOHCTBO, KOTOpoe TopomArca ycraHoBuTh CIIIA Ha BonHe
kpaxa CCCP. Kak cnencrBue, riodanuzanus — 03Ha4aeT MOJYNHEHUE pe-
CYPCOB 3eMJIH «IIEPBOMY MHPY» H pa3JICJICHUs YEIIOBEYECTBa Ha JIBE PacHI,
HaXOSAIIUXCSI B CMEPTENbHON 00ph0e, B pe3ysibTare KOTOPO# 1modeauTenu
COCTaBAT «30yI0TOW Mmwumuapa». OH OyJeT HaaHAIMOHATHLHOW pacol ¢
WHOH MOpalibl0 U WHBIMHU HpPaBUIIAMH, HEXEIH «IO0EKACHHBIE». JTO CO-
TBOPEHHE HOBOT'O «CBEPXUEIIOBEKa», aHayora «0emokypoi Oectum». Cero-
IHS TIPOJOJDKACTCS CO3JAHUE WJICOJOTUH, SKOHOMUYECKMX W BOCHHBIX
CTPYKTYp Tiio0aibHOrO (haimimMa. Bumumo, HOBU3HA JIMIIE B TOM, YTO 3TO
He (alm3M OJHOW HAIlMH, a CIUIOYeHHE OHOU packl rocmo. [lpu aTom oHa
MOPOXKIAET arpecCHBHOCTh CHAvalla B UICOJIOTUU U KYNbTYpE, & 3aTeM — B
MIOJIMTUYECKON M BOGHHOH cdepe W, KaK CerolHs Mbl MOXeM HaOIIoaaTh,
qyepes3 « OUCMAaHYUOHHbLI UHCIMPYMeHmapuiiy B TOM YHCIe, U B BUIE TEPPO-
PHUCTHYECKUX 00pa3oBaHUil pa3nuyHOro Tojka. JKamb, 4To MU} O «30J0-
TOM MWJUIHAPJE» TO-TPEKHEMY UMEET HEKOTOPYIO MOANEPKKY HA YPOBHE
obmiectBeHHOro co3Hanus. OqHako crenuanuctel u3 OOH emte B 2000 r.
KOHCTaTUPOBalH, 4To B 90-¢ IT. pocT OOraTcTBa YelIOBEYeCTBA BIICPBHIE
nepecTay aBTOMATHYECKH BECTH K MPEANOJIaracMoOMY PEHICHHIO TaKUX
po0JieM, Kak OEIHOCTh, 00JIE3HHU, HETPAMOTHOCTD, OECIIpaBUEe U 3arpsi3He-
HUE OKPYKAIOIIeH Cpelbl U T.II.

! Dkomoruueckas Boitna npotus Poccun. — M.: Mockputsiaug, 1994. C. 84.
? Kapa-Mypsa C. ®unocodus pacuenoBednBanus // Pycckuii mpeanpuHuMa-
tenb. 2002. SuBaps. C. 29.
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B kaudectBe 3HauMMOTrO (hakTOpa rOCyIapCTBEHHONW OE30MaCHOCTH, Ha-
UUOHAILHOH ATYXOBHOM 0€30MacHOCTH XOTENOCh OBl BBIIEIUTH XapakTep
(hopMupOBaHUS CO3HAHUS HAIIMOHAIBHBIX TIOJTHTUYECKUX JITUT:

1) oreyecTBeHHass CONMOKYJBTYypHas AETEPMHHAHTAa — aJIeKBaTHOCTb,
CIOCOOHOCTh 0CO3HABATh M 3alIMIIATh HHTEPECHI 0OLIECTBA;

2) daxTop U3BHE — MOTEPS aleKBaTHOCTH, 3al1Ta HE COOCTBEHHBIX (00-
LIIECTBEHHBIX) HHTEPECOB, a 00CITYKHBAHHE HHTEPECOB KOHKYPEHTOB' .

Ceronnst TiiaBa Poccutickoit @enepariuu sIBISICTCS SpYAAIIAM TIpeIcTa-
BUTEJIEM TOM KOTOPTHI MOJIUTHUYECKUX JEATENIeHd, KOTOPhIE TBEPAO U LEie-
YCTPEMIICHHO 3alllUINAal0T HAIlMOHAIBHBIE UHTEPEChl CBOCH CTPAHEI, a TakK-
K€, B MPSIMOM CMBICIIC CJIOBa, OOPIOTCS 3a MHpP BO BceM mupe (u 6e3
yiiep0a st CBoero Hapojia). IToT (aKkTop CroCOOCTBYET CTAHOBJICHUIO U
Pa3BUTHUIO TPAXKIAHCKOTO OOIIECTBA, MPOSBICHUIO TPAXKIAHCTBEHHOCTH Ha
YpOBHE TIpecTaBUTENEH 00IIIECTBEHHOCTH B IIEIIOM.

OueBHIHO, YTO YKpeIUieHHe MeKAyHApOAHBIX mo3uiuii Poccun Ha rimo-
0aJbHOM YPOBHE, BO3BpAILEHHE K €€ T€ONOJIMTHYECKON 3aJaHHOCTH, HCTO-
pUYECKON MHCCHUHM — CIIOCOOCTBYIOT HE TOJIBKO TOCYAapCTBEHHOHN Oe3omac-
HOCTH, HO U (paKTHUECKOMY YCHIJIEHHIO CTaTyca HbIHemHeld OpraHu3anuu
O6bennHeHHBIX Hanwmii, B kauecTBe MEXIyHapOIHOTO apOUTpa, OCHOBHOTO
cyOBexTa MexIyHapoIHOTO IpaBa.

B kauectBe pestome. Ceromns, B 70-netHioro rogosmuay OOH, xote-
J10ch OBbI IOJUEPKHYTH CIEAYIONICE.

YKperuieHue MeXIyHapoAHBIX rapantuii 6ezomacHocTH (B nuue OOH)
¥ BCEMEPHOE, BCEMUPHOE COTPYTHHUYECTBO PAa3NUYHBIX TOCYIapcTB B ce-
pe TI00aNBbHBIX MPOOJIEM COBPEMEHHOCTH, COOJIIOJICHUE TPaB YEIOBEKA U
BCEro 4yejoBeyecTBa (B I1.0., IpaBa Ha *KU3Hb U CYLIECTBOBAaHHUE, TUYHOCT-
HOE JIOCTOMHCTBO, MIPaBO Ha IYXOBHYIO TPAIUINIO), HA MOH B3I, €CTh
SIMHCTBEHHBIA peabHBIA IMyTh, BEKTOP COBPEMEHHOTO Pa3BHUTHA, KaK 00-
HieTyiaHeTapHON UBUIIN3AINH, TaK U OTAEIBHBIX TOCYIapCcTB, CTpaH B ya-
CTHOCTH.

1) JoGpococenckoe mpaBoBOe COTPYTHIUYECTBO B JIEIIE COXPaHEHHUS MU-
pa ¥ CTabMIBHOCTU (YCTOMYMBOTO Pa3BUTHA) IOJDKHO MPOXOIUTH B MEpH-
muane: 3anaa-Poccus-BocTok, Ha maputeTHhIX Havanax (B pamkax OOH,
ocHOBaHHOHW B pesyibTare modeasl CCCP u ero coro3HWKOB B Bemmkoii
OredecTBeHHOM 1 BTOpOi MUPOBOIA BOIHE).

! lensirun M. Pyccknit npeanpuanmarens. 2002. SHBaps.
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2) Buemnss nonutuka Poccun momKHa COXpaHATh HAIIMOHAIBHBIE MTPH-
OpPUTETHI, OCHOBaHHbIE Ha UCTOPUYECKUX, TPAJAUIIMOHHBIX LIEHHOCTAX, OT-
paKaloIIUX HHTEPECH O0IIECTBA.

3) Hapsiny ¢ npyrumu (IONUTHKO-IIPAaBOBBIMHU, MEXIYHAapOAHO-IIPABO-
BBIMH, TIOJTUTUYECKAMHE U JIp.) TAPAHTUSMH, — TapaHTUs AyXOBHOH (colHo-
KyJIbTYpHOI) 0€30IacHOCTH, HapsAy C Pa3BUTHUEM I'PaXIAHCKOTO OOIIECT-
Ba M TIPaXTAHCKOTO CO3HAHUS — KIIIOYEBBIE 3BEHbS TaKk HEOOXOAWMOIO
KOMIUIEKCHOTO TO/X0/Ia B PEUICHUH JKU3HEHHO BaXKHBIX, CTPATETHUECKHUX
mpoOJeM U 3a/1ad TeONOTUTHIECKOTO XapaKTepa.

«Mocksa — Tpetuii Pum, a yerBepToMy — He ObiBatu!» B 3TOM Hama
WCTHHA, Hallla MUCCHS M Hama Hajexna. Ilog cTsarom Bepsl, B pyKaxX CHIIb-
Horo nuaepa Poccun.

W3BectHbIl poccuiickuii yuensii H.H. Mouncees B kHure «bbITh i He
ObITh YenmoBeuecTBY?» Ha3Ban XX B. «Bexom mpenynpexaerus». [lo ero
cinoBam, 9To0bI XXI B. He cTran «Bexom kpymieHui», He0OX0IUMO TPeod-
pa3oBaHue rpaxJaHcKoro odmecTsa, ero uTemiexra u Bomu.
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OCHOBHbIE HAMPABJEHUA PA3BUTUSA MPABOBON
KYJIbTYPbI B KASAXCTAHE

THE MAIN DIRECTIONS OF DEVELOPMENT OF LEGAL
CULTURE IN KAZAKHSTAN

AHHoTauus. B craThe BBIIENCHBI CYLUIHOCTHBIE NMPHU3HAKH NPaBOBOH
KYJIBTYPBI, TIPOAHATU3UPOBAH YPOBEHb Pa3BUTHS MPAaBOBOM KyJIbTYpPHI Ka-
3aXCTaHIIEB; OIpe/e/ICHbl OCHOBHBIC HAIllPaBJICHUs, IPUHIMIIEI U OpraHu-
3alMOHHO-TIPABOBbIE MEPHI OBBILICHHUS IPABOBOM MOJIUTUKHU TOCYIapCTBa.

Abstract. The article highlights the essential features of legal culture,
the level of development of the legal culture of Kazakhstanis is analyzed;
the main directions, principles and organizational and legal measures to
enhance the legal policy of the state are defined.

KiroueBble cjioBa: mpaBoBasi KyJbTypa, IPaBOBOE BOCITUTAHUE, [TPABO-
CO3HaHKe, IPaBOBas MpoIaraHia, pUINIecKoe 00pa3oBaHue.

Key words: legal culture, legal education, legal awareness, legal propa-
ganda, legal knowledge.

®yHIaMEHTaIbHYIO OCHOBY ITPABOCO3HAHHS COCTABJISAIOT MIECH NpaBa H
nopsinka. Cama CTpyKTypa MpaBOCO3HAHUSI NPEIACTABISIET COOOH COBOKYII-
HOCTh MapajurM, MPEACTABISIOIINX «HHTEIUICKTYAJIbHbIE M JTyXOBHBIE
MaTpPULIBD MOCTUKEHNS pealbHOCTH, EIMHCTBA HHTEJUIEKTYaIbHOTO U YyB-
CTBEHHOT'O BOCHPHATHS OKpY’Karomero Mupa. He 3Hasg OCHOBHBIX ITPHHIU-
0B (hYHKIITHOHUPOBAHUS U CTPYKTYPHI MPABOBON CHUCTEMBI, OCHOB JEUCT-
BYIOILIETO 3aKOHOJATENIbCTBA, I'PAXKJIAHE HE MOTYT OCYILECTBIATH CBOHU
IpaBa W 3aIlMIIATh CBOU MHTEpecHl. TakuM oOpa3oM, MpaBOCO3HAHHUE SIB-
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JIsieTCsl HeOOXOJUMBIM 3JIEMEHTOM TPABOBOW KYJBTYPHI, T.€. CTETIEHH BOC-
MPUATHSL 1 OCO3HAHUS MPaBOBOW MH(OPMAIH, BBIPAKEHHOW B TIOHATHSX,
CY)KIECHUAX, NPEACTABICHUIX U B3TJSAaX O MpaBe, €ro MHCTUTYTax U yd-
pesxennax’ . LleHTpanbHEIM 3BeHOM MPAaBOBO# KyIbTYphI SBJISETCS PaBO-
BOE 3HaHHE, YPOBEHb KOTOPOTO MO3BOJISIET MOHATh MAcCIITaObl U XapakTep
€ro pa3BUTHS.

Bricokuii ypoBeHb NPABOBOW KYJBTYpbl IPEAINONAraeT MO3UTUBHOE U
pEaIMCTUYHOE OTHOIIEHHE K MPaBY U MPABOBBIM SBJICHUSAM, OCO3HAHUE CO-
LMANbHOM 3HAYMMOCTH TPABOMNOPSIKA, YBaXHUTEIbHOE OTHOIIEHUE K Tpa-
BaM JIpyroro 4eyoBeKa, MPHUBBIUKY 3aKOHHOTO MOBENEHUS U I'Pa)IaHCKO-
[IPaBOBYIO JAEATENBHOCT, HanmpoTuB, nokazaTensiMH HU3KOW IPaBOBOM
KYJBTYpBI SBJISIOTCS OTPUIIAHKE WUIIM TPEyBEIINYSHUE POJIU MIPaBa B KU3HU
o0IIIeCTBa, HEYBaKCHHE K 3aKOHY M IpaBaM dYeJOBEKa, CUCTeMaTHYEeCKHe
HapylIeHHs NeHCTBYIOIIETO 3aKOHOAATENbCTBA TPaKJaHAMU M JTOJDKHOCT-
HBIMH JHIAMH .

IIpaBoBas KynbTypa BcerAa OCHOBaHA Ha ONPEAEICHHON HCTOPUYECKON
TpaJHuLIMH, €l MPUCYIIA IPEEMCTBEHHOCTh. TpalullnOHHO MPaBOBOU KyJib-
Type Kazaxcrana mpucyiie ycToiunBoe IpecTaBIeHHe 0 TOCYIapCTBE KaKk
BBICIIEH LIEHHOCTH, BCJIEACTBUE YETr0 JIMYHOCTH TPAAMIIMOHHO OTBOJUTCS
MOJUYMHEHHOE NojoxeHue. Crnennduieckol 4epToil MpaBOBOM TpaTuluu
MOXKHO CUUTAaTh W KOJJIEKTUBU3M, OOYCIOBJICHHBIH OOIIMHHBIM XapakTe-
POM KyJIbTypHl Ka3axckoro Hapoaa. [[ns Kazaxcrana Ha mpoTspkeHUHU Beeit
HCTOPUH BCETa CBOMCTBEHHO KOJUIEKTUBHOE, pOoioBOe (0OLIMHHOE) ObITHE
4eJI0BeKa, He OTAENABLIETO cebs 0T cBoero coobuiecta. Bmecre ¢ TeM Ko-
Hery XX B. cTay OOJNBIINM HCTBITAHHEM JUIS TyXOBHOTO MHpa Ka3axCTaH-
ueB. B «mupe myxa» mouTH KakIbpli Ka3axCTaHel 4YyBCTBOBAJ ce0sl 4acTbIO
o01ecTBa UaeH, TapMOHUYHO Pa3BUTHIM YEJIOBEKOM, UMEIOIIUM CTaOWIb-
HoOe Oymylee M Bce BO3MOXKHOCTH JJISi COOCTBEHHOTO Pa3BUTHA. DTOT MHP
B ofHOYAacke pyxHyJ. Ha cMmeHy emy mpuren «mup Bemieit», Kazaxctan B
xoze pedopM MOCTENEHHO CTall YaCTbIO MOTPEOUTENBCKOrO 001IecTBa, KO-
TOpPBIM OCHOBAaH Ha MNPOSABIEHUHM MPAKTHYECKOIO 3rOM3Ma W MHIWBUAYa-
m3Ma. [Ipomsommenmas Tpancdopmanus conuaibHoi cucrembl Kazaxcra-
Ha TpeOyeT Kak HayYHOW KOHULENTyaJbHOM WHTEpHpeTaluu, TaK u
oopmineHusT HOBOW LEHHOCTH M CEMaHTHYECKOH HAEHTH(UKALMHU TOCy-
JapcTBa M o0mIecTBa. DTH W3MEHEHHS SBIAIOTCA B HACTOSAIIEE BpEMS YiKe

! XKurymiu A.A. TIoHsTHE IPaBOBOI KyJILTYPbI H €€ CYITHOCTHBIE XapaKTePHCTHKHI
[Texcr] / Hayuno-uccnenoBarensckue myomkarmm. 2013. Ne 2. C. 50.
* Tam xe.
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COCTOSIBIIMMCSI OOIIIECTBEHHO-TIOJINTUIECKUM (PAKTOM, M UX HEJIb3S UTHO-
pupoBath. Ceromus B Kazaxcrane peanu3yloTCs OCHOBHBIE II€HHOCTH,
NPUHLMIBL 1 HOPMBI COBPEMEHHBIX JEMOKPATHUECKUX IUBHIN30BAHHBIX
[IPaBOBBIX CHCTEM, KOTOpbIC, II0 MHEHHIO PYKOBOIMTEJIEH TroCynapcTBa,
CIOCOOHBI MPU pa3yMHOM TMOJIXOJAE CO3AaTh YCIOBUS U TPayKAaHCKOU
WACHTU(QHUKALMN U UCTUHHON T'PaKIaHCKOH caMopeanu3aluu. JTH NpUH-
IUIBl 1 HOPMBI 3akperuienbl B Koncrutynnn Pecny6nukm Kazaxcran, B
pamMKax KOHCTHUTYIITHOHHOTO, TPAXTAHCKOTO U APYTUX OTpaciie mpasa.
OcHOBOI HOBO# MTPAaBOBOW MICOJIOTHH sBJIseTCs npeaMOyina OCHOBHOTO
3akoHa PecnyOnuku Kaszaxcrtan, koTopas ycTaHaBIMBaeT KOHCTUTYLHOH-
HBI CTaTyC YeJoBeKa W TpakJaHMHA, BCETO HApOJa KaK MCTOYHHKA TOCy-
JapCTBEHHOHN BJIACTH W coLMaNbHOW 0a3bl rocynapctsa. Hapon B Koncru-
Tyunu PecnyOnuku KazaxcraH moHMMaeTcsl Kak «LEJIOCTHOE COLHMAIbHO-
TIOJTUTHYECKOE SBJIEHHE, BKIIOYAIOIIEe BCe HAMOHAIBHBIE TPYTIIED . JIo-
U HE JETATCS Ha HAMOHAJIBHBIE TPYIIIBI, COLMANbHBIE CIOW M KIACCHI,
YTO OYEHb Ba)KHO ISl COXpaHEHUs] MHUpa U eIMHCTBA B oOmecTBe. Takum
obpazom, KoHcTuTy11sI MpU3HAET rocy1apCTBO COLMANBHBIM, T.€. B HEM HE
OTJaeTcs MPENMYIIECTB U MPEANOYTEHHH HUKOMY HH B Y€M 3a CYeT JIUC-
KpuMuHanuu Ipyrux. [Ipu3Hanne ka3axckoro s3bIka rocyAapCTBEHHBIM He
MOKET CUMTAThCS MPHUBMIIETHEH, TaK KaK ATO €CTECTBEHHOE IPaBO Ka3ax-
ckoro Hapojaa. Ecmu Obl pomgHOH sI3BIK KOpeHHOTO HacesneHus Kazaxcrana
HE MM CTaTyca TOCyAapCTBEHHOTO, TO 3TO ObIIO Obl HapyIICHHEM €ro
€CTECTBEHHBIX NpaB. Bcs mpaBoBast naeonorus KaszaxcraHa ocHOBBIBaeTcA
Ha npusHaHuM Hapoja TBopuoM Koncrtutynnu. B Koncrurynuu PK 1995 r.
3TOT CTaryc 3akpemieH oco0o. OCHOBHOM 3aKOH HAYMHAETCS CIOBAMHU:
«Msp1 — nHapon Kasaxcrama <...> Mel npuruMaeM 3Ty KoHcTHTyImION .
Nmenno Koncturynueit Haponom Kazaxcrana ycTaHOBIEHO rocyaapcTBo,
orpesneneHsl (POPMBI €ro MPaBIE€HUS W CTPYKTYPHI, OCHOBBI COLMAIBHO-
9KOHOMUYECKON CHCTEMBI, 3aKpeIUIeH B MPUOPUTETE CTAaTyC 4YeJIOoBEeKa U
rpaXJaHrdHa, yCTAHOBJIEHO HAEOJIOTHUECKOE MHOT000pasue, 3amperieHbl
CO3[IaHHE U AEATEIbHOCTh OOLIECTBEHHBIX O0bEIUHEHHUM, LIENU U NeHCTBUS
KOTOPBIX HaIpaBlieHbl HA HACHILCTBEHHOE M3MEHEHNE KOHCTUTYLIMOHHOTO
CTpOs, HapylleHHE YHHTApHOCTH TOCYJapCTBa, IMOJAPHIB OE30MaCHOCTU
PecnryOnmkm Kazaxcran. HammoHnanbpHas Haeoaorus, B TOM YHCIE U MPaBo-

! Koncrurymus Pecry6muxu Kasaxcran 30 aBrycra 1995 r. (B pen. 3axona PK
ot 10 mapta 2017 1.) [Tekct] // Benomoctu [lapnamenta Pecrrybmmku Kazaxcran.
1996. Ne 4. Cr. 217.

* Tam xe.
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Basl, JOJDKHA OTPa)KaTh CUCTEMY HAEH M LieHHOCTeH cyBepeHHoro Kazax-
craHa. ['J1aBHOM LIENbI0 HALIMOHAIBHOM UJEOJIOTUH SIBISIETCS IPEBPALLICHUE
MHOTOHALIMOHATIBHOIO HaceneHus KazaxcraHa B eMHOE TOCyapcTBO, KO-
TOpPOE CBSI3aHO €IUHON MCTOPHKO-KYJIBTYPHOH TpajWiiieil mpoImmioro, 00-
M nporsetanueM Kaszaxcrana B Oyayuiem. OHAKO BCE 3TH MOCTYJIAaThl
3aKperieHbl Ha Oymare W B cepAuax cosaaTreneil. A kak oOCTOAT Jena Ha
caMoMm nene?

OCHOBBIBasICh Ha pe3yJibTaTax CYLIECTBYIOUINX HCCIIEIOBAaHUI MpaBo-
BOH KynbTypsl Ka3zaxcraHa, ee moka MOXKHO OXapaKTepH30BaTh Kak Cpef-
HIOW. J[OBOJIBHO 3HAUMTENBHAs YacTh HACEJIECHUS 3aTpyIHSETCA OIpene-
JINTDb, qT0 OHHN BKJIQAbIBAOT B IIOHATHEC HpaBOBOfI KYJbTYPBL.
HccnenoBarenu oTMevaroT cliabyio OpUEHTAIMIO B HOpMaX 3aKOHOJIATEIb-
CTBa 0COGEHHO CpeH CelbCKUX xuteneii'. Bonee BRICOKHIT pe3yibTaT 1o-
Ka3bIBAIOT CTYIEHTHI BY30B. Tak, pe3yJNbTaThl COLMOIOTHYECKOTO OIpoca
CpeIy CTYJEHTOB HEIOPHINYECKUX BY30B MMOKA3aJIH CIEAYIOIIEe: CTYACHTHI
MTOHMMAIOT MPABOBYIO KyJbTYypY MPEXIE BCETO, KaK KyJIbTYpYy B3anMOJEH-
CTBHSI, OCHOBAaHHYIO Ha IIEHHOCTSX W HOPMaxX IOBEACHUSA, IPUHATHIX B 00-
mectBe. Ha ato ykazamm 38,9 % pecnonnentoB. HexkoTopble U3 CTy/I€HTOB
Janu Apyrue onpeaenenus: 25,8 % pecroHIEHTOB CYUTAIOT, YTO TPaBOBast
KyJbTypa — 3TO KOMIUIEKCHOE TOHSATHE, BKIIOYAIOIIEE NMPaBOBHIE 3HAHUA,
IIEHHOCTH, a Takke (HOPMBI JIMIHOTO ToBeAeHUs; s 16 % pecrmoHIeHTOB
MpaBoBasi KyJbTypa acCOLUHUPYETCS C ONpPEICTICHHBIMUA (OPMaMHU B3aHMO-
NeWCTBUSI, OCHOBAHHBIMU Ha COOJNIONEHHM 3aKOHOB, UMEIOLIMXCS B 00II1e-
ctBe; 9,8 % ONpOLIEHHBIX CBOAAT €€ K NMPUHATUIO JUYHOCTH INPABOBBIX
3HaHWM, HOPM, IIEHHOCTEH; 5,8 % OMPOIICHHBIX CTYJACHTOB OTMEUAIOT, YTO
3T0 He Gojee yeM IpaBOBbIE 3HAHMS U 7,2 % — NPaBOBbIE HOPMEI'. Takum
0o0pa3oM, Mbl BUAWM, YTO CTYACHTH B MOHWMAaHUE MPAaBOBOH KYyJBTYpHI
BKJIAJIBIBAIOT Kak o0Opa3oBaTeNbHBIE AaCMeKThl, TaK M €€ HOPMaTHBHO-
AKCHOJIOTUYECKYIO COCTaBIISIONIYIO.

Crpaterusi ¢GopMHPOBaHHS IPABOBOM KyJIbTYphl JUYHOCTH B COBPEMEH-
HoM Kazaxcrane JomkHa OCHOBBIBATHCS HA PsiZie TIPUHITUIIOB, OCHOBHBIMHU
M3 KOTOPLIX OOJIKHBI, Ha Hall B3TJIAM, CTaTb HCPA3PLIBHBIC CBA3U MCEKIY
(dopMupoBaHHEM o0OLIeH KyNbTYphl JUYHOCTH U COOCTBEHHO IPaBOBOM
KyJbTYPOH, BKIIFOUAIOIIE Ha YpOBHE WICHOB OOIECTBA Pa3BUTHIA Tyma-

' Yeppsxonckuit. Bectrik Omckoro yamsepentera. 2009. Ne 4 (21). C. 91-96.

* Koncruryrus Pecry6rmuku Kasaxcran 30 aBrycra 1995 r. (B pex. 3akona PK
ot 10 mapta 2017 1.) [Tekct] // Benomoctu [lapnamenTta Pecrrybmmku Kazaxcran.
1996. Ne 4. C. 27.
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HU3M KaK YBaXXCHHE YCJIOBCUYCCKOI'O IOCTOMHCTBA, pC€aii3M, rHOKOCTb U
aIaNITUBHOCTH K cliel(HUKe pa3BUTHS OOILECTBA; HA YPOBHE TOCYIapCTBa —
MUHHMMH3ALHIO IPUMEHEHUS IPUHY AUTEIBHBIX Mep.

BonpmmHCTBO nccnenoBaTeneil cXoIITCsl BO MHEHNH, YTO OCHOBHBIMU
HUCTOYHUKAMH HMH(GOpPMALUU O MPaBOBBIX 3HAHUSAX SIBISIFOTCS 0Opa3oBa-
TEJIbHBIE YUPEXAEHHs, CPEICTBa MacCOBOM MH(OpMAIMM, BKIOYAs 3JCK-
TpoHHble CMMU 1, KOHEYHO Ke, TPaBOOXpaHUTENIbHbIE OpraHbl. OHaKo, K
CO’KaJICHUIO, PEaIbHOCTh TaKOBAa, YTO HHTEPHET, OCOOEHHO €r0 «MYyCOpHAS
qacCcTb», CTaJl CCroaHs JJIsd MHOI'MX MOJIOABIX Ka3axXCTaHIICB OCHOBHBIM HC-
TOYHHMKOM TOJy4€HHs MPABOBBIX 3HAHWH, YTO HE CIOCOOCTBYET IMOBBIIIE-
HHUIO UX IPaBOBOM KYHI)TypBII. Takum 00pa3omM, BO3HUK pa3pbiB MEXKIY He-
O6XOZ[I/IMOCTI)IO ITIOBBIIICHU S KadyeCcTBa IIpaBOBBIX 3HAaHUM )41
OTpaHMYCHHBIMHA BO3MOKHOCTSIMH TOCyIapcTBa AelaTbh 3TO B OPraHU30-
BaHHBIX GopMax.

OTtcroma HeoTheMJIEMOW YacThIO TpaBoOBOW monuTHKH Kazaxcrana
JNOJDKHA CTaThb BCECTOPOHHSS MOANEP)KKa HayyHOH M 0Opa3zoBaTelbHON
JESITeNbHOCTH, T.€. HEOOXOAMMO MOJHUMATh NMPECTIDK BBICIIECH M CpeqHen
IIKOJBI KAaK TJIaBHBIX PacHpOCTPAHUTENEH MPAaBOBBIX 3HAHUM CpeIu MOJIO-
nexu. [ToMumo 3TOr0, HEOOXOIUMO MPOJOKUTH PAOOTY MO MOBBIMICHHIO
MPaBOBOH IPaMOTHOCTH TpaXkJaH, B TOM YHCJE CPEAM T'OCYAapCTBEHHBIX
coyxammx. Hamo pacmmpste 00beM W IOBHIIATH KAa4eCTBO ITPABOBOM
Mponaranjsl yepe3 cpelcTBa MacCOBOH MHPOPMAIUH, BKIIOYasi HHTEPHET-
pecypchl, aKTUBU3UPOBATh HAYYHBIE MCCIIEAOBAHMS IO aKTyallbHBIM MpO-
OiemMaM 3aKOHOAATENLCTBA U IPABO MPUMEHEHUs, OCOOCHHO B T€X OTpac-
JIAX TpaBa, KOTOpble HamOojiee BOCTPeOOBAHBI B IOBCEIHEBHOW >KHU3HU
rpax/aH.

OnHUM U3 BOIPOCOB, TECHO CBS3aHHBIX C OPraHU3alMOHHO-IIPAaBOBBIMU
MEpaMu, ABJIAIOTCSA BOIIPOCHI IMOATOTOBKH Pa3sHO HpO(l)I/IJIBHI)IX crienuaiv-
CTOB B obnactu mpaBa. OOIIECTBY M TOCYIAapCTBY HYKHBI IOPUAMYECCKHE
KaJpbl HOBOH (opManyy, NaTPHOTUIHO HACTPOCHHBIEC 1 OPUEHTUPOBAHHBIC
Ha 3aIlUTy IpaB ¥ CBOOOA YEJIOBEKa U TPAXKAAHMHA, HHTEPECHl O0ILECTBa U
rocynapcTtBa. IMEHHO Takod MOAXOJ JOJDKEH JIe)KaTh B OCHOBE CHUCTEMBI
IOPUIMYECKOro obpaszoBanus’. CumrtaeMm, uto 06paszoBaTenbHas pedopma

! TemupGexos XK.P. ITpaBoBasi Ky/nbTypa CTyAeHTOB Kazaxcrana B COBpeMeH-
HBIX YCIIOBHAX: conmoiiormueckoe uccienopanue [Teker] / Bectauk KPCY. 2016.
T. 16. C. 24-32.

> Axmetos A.C. [IpaBoBas KyIbTypa H IpakiaHckoe obmecTBo B Kazaxcrane
[Texct]: Monorpadwus. — [TaBnogap: HULL IIT'TIN, 2014. — 196 c.
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JOJDKHA OBITH HANpaBlieHA Ha M3MEHEHHE IPaBOBOro o0Opa3oBaHHS B Iie-
JIOM. JTO HE TOJBKO HEOOXOAWMOCTH 0OJIee CTPOrOro MOHHUTOPHHTA Jies-
TENBbHOCTH IOPUAMYECKUX BY30B, HO M M3MEHEHHE CaAMOW CHCTEMBI IPaBO-
BOTr0 00Y4YEeHHsI, OPHEHTUPOBAHHOTO B OCHOBHOM Ha H3YYEHHE TCOPHH, HO
HE Ha TOCTH)KEHHE MPAKTHKKU. BMecTe ¢ TeM CerojHs, Kak HUKOTa, aKTy-
aJIbHO YCHJICHHE MMEHHO MPAaKTHYECKOH HAIPaBICHHOCTH YUYEOHBIX KypCOB
BY30B, BKIIFOYCHHE B 00pa30BaTEIbHYIO IPOrpaMMy 00s3aTeNbHOM CTaH-
POBKM CTYAEHTOB B IIPOKypaType, TaMOKCHHBIX M HAJOTOBBIX OpraHax,
alBOKaType, cyneOHOi cucreme. B MeIMIIMHCKHMX MIKOJNAX CTYISHTBI C
TPETBEro Kypca oOy4aroTCs HEMOCPEICTBEHHO B KIMHHMKAX M OOJBbHUIIAX,
OoCBanBas Ha MPAKTHUKE IMOJTYYCHHBIC TaM TCOPECTHUUCCKUC 3HAHUA. MO)KCT,
OTOT MOAXO0M IMOpa BBOAUTH U B OPUINICCKHUC By3I)I?

JInst moBBIIIEHHUS YPOBHS NPaBOBOHM KylbTypsl B Kazaxcrane HeoOxo-
JUMO OCYLIECTBUTh KOMIUICKCHBIE MEpBI, Pe3yJIbTaThl KOTOPBIX OyIyT cO-
OTBETCTBOBAaTh TPEOOBAHUSIM COBPEMEHHOH MOJUTHKHU B 00JacTH JEMOKpa-
TH3aL{H BCErO rOCYapcTBa U OOIIECTBa, K TAKMM MEpaM OTHOCSTCS:

® T[IOBBIIEHHE KaYeCTBA MOATOTOBKH CIIELUAINCTOB, COBEPIIEHCTBOBA-
HUE 3aKOHOAATEJILCTBA U €T0 MyOJINYHOE OCBEIIEHHE;

® IIOCTOSIHHBI MOHHUTOPHHI AEATEILHOCTH T'OCYAapCTBEHHBIX OPraHOB
B mpaBoBOH cdepe, pa3BUTHE CYIAeOHBIX OpPraHOB, MOBBIIIEHHWE YPOBHS

npodecCHOoHANN3MA CPEIU TOCY IAPCTBEHHBIX CITYKAIHX;

e CO3/1aHKE YCIOBUH AN IIeJICHANPABICHHON OJIUTHKHU TOCyAapCTBa B
cdepe momynspuU3aluK MPaBOBBIX 3HAHWH, BKIIOYas pa3pabOTKy B By3ax
MPOTpaMM  CIIEIUATM3UPOBAHHBIX JHCHUIUIMH TI0 METOJUKE IPaBOBOU
Mporaransl Cpeid HaceIeHUs;

® TOCYyJapCTBEHHas MOJAEPKKAa HAYUYHBIX UCCIEAOBAaHWW B MPAaBOBOU
cdepe npu OTHOBPEMEHHOM COKPAILCHUU Pa3pbiBa MEXIY HAyYHBIMH J10C-
TIDKEHUSIMA M MX IPaKTHYECKUM IIPUMEHEHHEM. JTO 03HAayaeT, 4To BCE
Pe3yIAbTATHl HCCIIEAOBAHUN JTOJDKHBI OBITH JIOCTYITHBI JIJIsl IMPOKOH 001Ie-
CTBEHHOCTH, OIyOJMKOBAaHBl B MOHOTpa(HsIX M BBHITYLICHB B CBOOOJHYIO
npoaaxy. st opraHoB e rocyAapCTBEHHOM BJIACTH PE3YJIbTAThl JOJKHBI
OBITh MIOMEIICHBI B CIEIMATM3UPOBAHHBIX MMEPUOTUIECKUX H3JIAHHSIX, YTO-
OBl YNHOBHUKH OBUTH B Kypce HOBEHIINX HAyYHBIX Pa3pabOTOK MO TOW WiH
WHOH mpobjeMe B 0OJIACTH MpaBa M NPU COCTABICHUH T'OCYAapCTBEHHBIX
IIPOTPaMM MOIJIM ONUPATHCS HA Pe3yIbTaThl HAYYHBIX UCCIICAOBAHUMT;

® pa3BUTHE U MOJJCPKKA Ha TOCYJIApCTBEHHOM YPOBHE CHCTEMBI 00-
LIECTBEHHBIX OPraHM3aliii B cepe 3aluThl IPaB U CBOOO YeIOBEKa.
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Baxneitmeit 3amaueii Peciybnuku Kazaxcran u ee mpaBOBO# CHCTEMBI
JIOJDKHO CTaTh LIEJIE€HAINIPABIECHHOE MOBBILIEHUE YPOBHA MPABOBOM KYJbTY-
pHl 1 GOPMUPOBAHHUE €€ COJEPIKAHMsI B paMKaX €IMHON TOCyJapCTBEHHON
CTpaTEruu.

Takum 00pa3om, 3aBepiiias pacCCMOTPEHUE BOIIPOCA, MOIBEEM HUTOTH:

1. [IpaBoBas KyJabTYpa — 3TO 0CO00€ CUCTEMHOE COITMAIIEHOE SIBIICHUE,
KOTOpPO€ MOXKET OBITh BOCITPHHATO KaK Ka4€CTBEHHOE IPAaBOBOE COCTOSHUE
TUIHOCTH M obmiectBa. IIpaBoBasi KynbTypa HE TOJBKO OOECIIEUMBACT U
XapaKkTepU3yeT MPaBOOXPAHUTEIBHYIO JIEATEIbHOCTb, HO U COJIEPKUT He-
KOTOpBIE TIOJUTHYECKUE U MPABOBEIC TPeOOBAHMS, aJiPECOBAHHBIC TPaXKIa-
HaM, COXpaHSAET U CHCTEMAaTHIECKH OOHOBIISIECT 0Opasmbl U HICATBI JOJIXK-
HOTO TIOBEJCHHS, XPAaHUT M CHUCTEMATHYSCKU OOHOBISET 00pasibl M
uaeansl JOJKHOTO MOBENCHHUS, MOMJUHHOTO aBTOPUTETa U HCIIOIHEHHS
3aKOHa.

2. BayxHeHIINM TToKa3aTeeM MpaBOBOW KyJIbTYPHI TPaKIaHUHA SBISCT-
Csl HE TOJILKO 3HAHUE €ro MpaB U CBOOOJ, HO U YMEHHUE UX Pean30BHIBATh,
3alIMIIATh B CIy4Yae MX HAPYLIEHHS U HECTH OTBETCTBEHHOCTb 3a CBOU
nerictBus U ycrpemiienus. B Kazaxcrane ceroansi mpaBoBas KyJbTypa
IPa)IaHCKOTO OOIIeCTBa HYXKIAeTCsl B CHUCTEMATH3allMd HAKOIUICHHOTO
OIBITA U CTUMYJIUPOBAHUU JATbHEHUILIETO PA3BUTHS.

3. IIpomecc popmMupoBaHUS MPABOBOW KYJIbTYPHI SIBISIETCS CIIOKHBIM U
JUIATENIBHBIM MPOIECCOM, KOTOPBIH 3aTparuBaeT aOCOJIIOTHO BCE aCIEKThI
oOmiecTBeHHOW Xu3HU. OCHOBHBIMU 3JIEMEHTAMH H CPEICTBaMU €ro ¢op-
MHPOBAHUS SIBISIOTCA: MOBCEMECTHOE PAa3BUTHE IPABOBBIX 3HAHUU cpeau
HaceJIeHUs; IMUPOKOMAcIITa0Has MpoTaran/a mpaBa U MPaBOBON KYJIBTY-
pBI; pa3BUTHE MIPABOBOM HAYKH U MPUMEHEHUE €€ HayYHBIX Pe3yJbTaTOB Ha
MIPaKTUKE; COBEPLICHCTBOBAHUE CUCTEMbl HOPMAaTHUBHBIX MPABOBBIX aKTOB.
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3BONIOLMA EPAYHOIO BO3PACTA HA PYCU'
EVOLUTION OF THE MARRIAGE AGE ON RUSSIA

Annotauus. [Tpo6ieMbl MpaBOBOTO peryarMpoBaHusl OpayHOTO BO3pac-
Ta ObUTM Bcerza. ABTOp JaHHOW CTAaThU IOMNBITAETCS NMPOAHATU3UPOBATH
HUCTOPUYECKUN aCIEeKT CTAHOBJICHUS KOHKPETHBIX HU(pP OpayHOro BO3pac-
Ta, C 4YEM CBA3aHO €TI0 CHMXCHHE U IMOBBINICHUE, IIOUYEMY B COBpeMeHHOﬁ
Poccuu Tak oCTpO CTOUT 3TOT BONPOC, U BHECTH KOHKPETHBIC MPEIIOKe-
HUS 10 TIPaBOBOM IPOOJIEMAaTHKE TaHHOH TEMBL.

Abstract. Problems of legal regulation of marriageable age have always
been. The author of this article will try to analyze the historical aspect of
the development of specific figures of marriageable age, which is why it is
reducing and increasing, why in Russia this question is so acute and make
specific proposals on the legal issues of this topic.

KiroueBble cjioBa: Opak, BO3pacT, IBOJIOLMS, UCTOPHUS, 3aKOHOIATEIb-
CTBO.

Keywords: marriage, age, evolution, history, legislation.

«Historia est magistra vitae» («/cTopust — HacCTaBHUIA KHU3HW»), — TO-
BOpWIH peBHHE'. B COBpEMEHHOM OOIIECTBE €CTh YCTAHOBICHHBIE 3aKO-

! Hayumslii pykoBoautens EnmceeBa AHHa AJIIGKCaHIPOBHA, K.I0.H, JOLEHT
Ka(eapsl TpakIaHCKOTO MpaBa U mpouecca MeXayHapoaHOTO IOPUANIECKOTO WH-
CTUTYyTA.
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HOOATCIIbCTBOM M JKU3HBIO IpaBUJIid, KOTOPLIC IMMPUIIJIM K HaM HE Cpasy, a
MIPETEPIIEBAIN JJIUTENbHBINA IIyTh U3MEHEHUH B KaXIYI0 KOHKPETHYIO 3I10-
xy. Tonbko OornsapIBasch Ha3aja, Mbl MOXKEM JIENIaTh [IPABUIIbHBIE BBIBOJBI U
(hopMHpOBaTH HOBBIE B3Il HA IPOUCXOAIIEE BOKPYT HAC HE TOJBKO B
couuanbHol cepe, HO U ONUTHYECKON, SKOHOMHYECKOH U APYTHX.

Tema maHHOTO Mccien0BaHUs BbIOpaHa HE CIIy4aiHO, TaK KaK BOIPOCHI
[IPaBOBOTO PETyJIUpOBaHUS OpayHOTO BO3pacTa B COBpeMeHHOH Poccun
OCTaloOTCsl MO ced neHb. Poccust — MHOTOHAIMOHAIBHOE TOCYAApPCTBO, a
OpauHblii Bo3pacT Ha Pycu MeHs CBOIO IUIaHKY TO B CTOPOHY YMEHBLIE-
HUS, TO yBEIUUYEHHS IO PSLy PasiMYHBIX (PaKTOPOB, MPOSBIISIOLIMXCS B
Pa3HBIC UCTOPHUYCCKHUE TIEPHUOJbI, KOTOPHIC ObLIH OXapaKTEpHU30BaHbl KOH-
KPCTHBIMHU CO6I)ITI/I$IMI/I.

YroObl NpUUTH K JOTMYECKOMY YMO3AKJIIOYEHHUIO IO BOMPOCaM IIPaBo-
BOTO PEryJIMPOBaHMs OpayHOro BO3pacTa Ha CErOAHSIIHUM AEHb U IOIPO-
00BaTh BHECTH SICHOCTH IO JAaHHOM mpobiiemMe, Halo 3ariiTHyTh B MPOIIOE
U pelInTb PsA 3a1a4:

— MPOAaHATU3UPOBATh MOMEHT CTAaHOBJICHUSI HHCTUTYTa Opaka Ha Pycu;

— BBISIBUTH PS/I 3aKOHOMEPHOCTEH, KOTOpPhIE BIMAJIN Ha OpadHBIN BO3-
pacT B HCTOPHUYECKOHN MEePHOAN3ALIH;

— ompenenuTh HanboJee JOATIbHbIE MTOAXO0Ab! K YCTAHOBICHHIO OpayHoO-
r'0 BO3pacTa B IOPEBOIIONMOHHOE M COBETCKOE BPEMS;

— chopMyIHpoBaTh CBOH MOAXO] K ONpeIeNeHHI0 OpayHOro BO3pacTa B
coBpemeHHoi Poccun.

JpeBHEpycckoe rocymapctBo obpazosanioch B IX — nawane XII BB., kak
3aKOHOMEpPHOE 3aBEpIIEHHE [INTEIHHOTO IPOIecca pa3joXeHHs MepBO-
OBITHO-OOIIMHHOTO CTPOS Yy TOJYyTOpa JECATKOB CIIABSIHCKUX TUIEMEHHBIX
COI030B, JKHBIIHNX Ha IyTH i3 BapsT B IPEKI»”. B IIepByIo odepes HYKHO
OTIPEJENUTh TOYKY OTCUETa, C KAKOTO MOMEHTa MOYKHO HAYWHATH TOBOPHUTH
0 mpobiemaruke OpayHoro Bo3pacta. [lo MHEHHWIO aBTOpa, MOJHUMATH
JaHHBIE BOIIPOCHI HaZ0 C MOMEHTA aCCUMMJISIIMY BU3AHTUHCKOW KYJIBTYpHI
B KyJIBTYPY CJaBsH.

SI3prueckue B3TJI4blI HA CeMeMHble OTHOIICHUS CTadu MEHATHCS IOCTIe
OpuHATHA XprcTHaHcTBa Ha Pycu B 988 r. OpHako nonroe Bpems cBaaeo-
HBIE PUTYyajbl MPOBOIMINCH IOJA BIMSHHMEM S3bIYECKHX TPaAuLUil, a Ha

' Opnos A.C., T'eoprues B.A. Ucropus Poccun: YueGuuk. — M.: IIpocrekr,
2010. - 672 c.
? Tam xe. C. 28.
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mporiecc (HOPMHUPOBAHUS XPHUCTHAHCKUX HOPM OpadHO-CEMEMHOTO IpaBa
TaKke OOJIBIIOE BIMSHUE UMEJIO BU3aHTHICKOE 3aKOHOAATENBCTBO.

YroOrl 3akmounTh Opak B JpeBHeil Pycu, Heo6xomumo Ob110 cobmone-
HUE OINPENEICHHBIX MPAaBUII, KOTOPBIE NMPEATNOIAraly [IEPKOBHBIE KAHOHBI.
OnHUM W3 caMbIX BaXHBIX YCJOBHH Ui BCTYIUICHHsI B Opak CUHTAIOCh
TpeOOBaHHE O TOCTM)KEHUH KEHUXOM M HEBECTOH OpadHOro Bo3pacra, KO-
TOpOe JaBajio Obl MOJIONOKEHAM IMOJHOLEHHYIO BO3MOXKHOCTh, a TAaKXKe Ha
3aKOHHBIX OCHOBAHHAX CO3[aTh COOCTBEHHYIO CEMBIO.

Bpaunblii Bo3pacT B ApeBHHE BpeMeHa MMeJ OOJbIIOE 3HaueHHe, TaK
KaK OTCYTCTBHE OpayHOTO COBEPIICHHOJETHS SBISUIOCH MPEMATCTBHEM K
3aKITIOYEHHI0 Opaka. 3arisapIBas B BU3aHTHICKOE 3aKOHO/IATENIbCTBO, TIep-
BBIM JIEJIOM CTOHT OOPAaTHThCA K «JKJIOTe» , CO3IAHHOMN B MEPBOil MONOBHU-
He VIII B. «Ilo MHenuto pycckoro BuzantuHucta B.I'. BacumbeBckoro
«JKJI0ra» UMeeT NEPBOCTENEHHOE 3HAYEHHE HE TOJIBKO B HCTOPUU pPUM-
CKOTO TIpaBa, HO ¥ «B OOLIIeil HCTOPHH YeI0BEUECTBA» .

CornacHo «Jxnore», A BCTYHAOLMX B Opak ompeneneH Bo3pact 15
Jet Juis My>xuurH 1 13 ser nos sxkeHiuH. Eciu mocMmotpets HOpMBI «IIpo-
XHpOHa», co3ganHoro Bacummem I MakenonsauHoM B 879 1., TO TaMm 3TOT
BO3pAaCT CHUXEH Ha rof, 14 et st my>kuud u 12 net mist sxkenmud. «IIpo-
XHPOH» MOBTOPST  OOJNBLIIMHCTBO MOCTAaHOBJIECHHH W  NPHIOKCHHUN
«Qxnorm»y. O6a 3tH mcroynnka Bonum B «Kopmuyro Kuury», xotopas
0JIb30Bajach MOMYJsApHOCThIO Ha Pycu. CornmacHo jeTomucsim, Ha Ipak-
THKE Opaky 3aKII0YalIuch emie B Oojiee paHHEM BO3pacTe, OJHAKO Opak,
3aKJIIOUEHHBINA 10 JOCTHXKEHHS LIEPKOBHOTO COBEPLICHHOJIETHUS, CUUTAJICS
HE IEUCTBUTENHHBIM U TIOJIEXKAI PaCTOP KEHUIO.

B Poccuiickoli umnepuu He ObLIO €IMHOTO ISl JIUI] BCEX BEPOHUCIIOBE-
JIAaHUM «CeMeHOTo KoJieKcay. Bce BONpOoCkl OTHOCHUTENBHO CEeMEMHBIX OT-
HOIIEHUH ObUTH B pyKax mepkBu. I1o 3To¥ mpudrHe CyIiecTBOBaIM HEKO-
TOpBIE TPYAHOCTH, TaK Kak JIIOJU Pa3HbIX BEPOMCIIOBEJaHUN OKa3bIBAUCH
oJI AEHCTBHEM Pa3HBIX 3aKOHOB W JOJDKHBI OBUTM COOJNIIOAATh Mpeanuca-
HUs cBoel penuru. YToObl 3aKIF0UNTh Opak JIOASM C pa3HbIM BEPOHUCIIO-
BeJaHueM, TPeOOBAIOCH pa3pellleHre LEPKBU, K KOTOPO Ka)XIbIi U3 HUX
MIpUHAUIEkKAN, @ KpOME TOrO COINIacue BEPXOBHBIX JHIl rocyaapcTsa. Kax

' Jknora. Busantuiickuii 3akoHOomatenbHbI cBox VIII B. / Berym. craths,
repeBoa 1 komMeHTapui E.O. Jlummmm. — M., 1965.

? Bacunbenckuii B.I'. 3akoHonaTenbscTBO HKoHOGOpLEB // XKypHan MUHHCTEp-
cTBa HapoaHoro mpocsemenms. Yacts CXCIX. 1878.
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MIPaBIJIO, TAKUM OYIYyLINM CYIIpyraM He0OXO0AUMO OBUIO MPHHSTH €AUHYIO
BEpY.

Jo XVII B. He umenoch 0a30BbIX JOKYMEHTOB WIH YKa30B, KOTOPEIE pe-
ryIupoBaiii Obl OpauHble OTHOUIeHHH B PoccuiickoM rocynapcTse, mod3To-
My B T€ BpeMeHa JIIOU MOJIb30Baluch «Jlomoctpoem». Haunnas ¢ mpasie-
Hua lletpa 1 Hauanmoch pa3BUTHE CEMEMHOrO MpaBa KaK OJHON U3
COCTABJISTIOIIMX 00IIel IPaBOBOM CTPYKTYPBI TOCYAapCTBa.

PernmamenTtanms GpayHoro BO3pacTta B 3akoHEe Obula HeoOXoanMa He
TOJILKO BBHUIY (PU3MUECKHUX Lienel Opaka (poskIeHue JeTeil), HO M MOpajib-
HBIX, T.€. JUI1 TOTO, YTOOBI MOKHO OBLIO MPEINONO0XKHUTE B OpadyrOMIHXCs
ICHOE CO3HAHHUE ¥ CBOOO/IHYIO BOJIIO MPH PEIICHUH BOIPOca o Gpake’.

Jo XVII B. HOpMBI 0 OpayHOM BO3pacTe ONpPEACISUINCH HEPKOBHBIMU
KaHOHaMH, HO mocTossHHO u3Mensuiuchk. C XVIII B. rocymapcTBo crano
BMEIINBATHCS B BOTIPOCHI PETYJIMPOBAHUS OPAadHOTO BO3pacTa, OJHAKO U B
XVIII n maxe madane XIX B., yCTAHOBICHHBIN 3aKOHOM OpayHBIA BO3PAcT
Bce paBHO koneOaics. Hampumep, ykas [lerpa | o equHOHacnenuu ycra-
HaBIIMBaJl OpavHBIH BO3pacT Ml My>k4uH B 20 JieT, a I >KeHIIUH — B 17.
Ota HOpMa yTpaTwia CHIy Tociie OTMeHBI yka3a. B 1774 r. Cunon mipen-
MUCBIBAJ TYXOBEHCTBY Pa3Be/bIBATh, «4TOOBI OHU BO3PACT MMEJH, FOHOIIU
He MeHee 15 jer, a neBuubl B 13 mer»”. Bo3pacT, Ha3HAYEHHBIH YTHM yKa-
30M, B XIX B. ObuT IpH3HAH 4pe3MepHO HU3KUM, U B 1830 T. yke He mep-
KOBHBIM, a FOCYJapCTBEHHBIM 3aKOHOM OBUIM YCTAHOBJIEHBI HOBBIEC CPOKH:
«3anperniaercs BCTyIaTh B Opak JHUIIAM MYXKCKOTO II0JIa paHee BOCEMHa-
IIIaTH, a KEHCKOTO IIeCTHAALATH JIeT OT poxkaeHus». Ho B HE0OX0MuMBIX
CIIy4asx emapXuajabHBIA apXuepeu, cormacHo ykasy 1857 r., Mor mo cBo-
eMy JIMYHOMY YCMOTPEHHIO Pa3pelnTh Opak, eci JKeHUXY U HEBECTe «He-
noctaeT He Ooliee TONMyTo/ia A0 Y3aKOHEHHOTO Ha Cei ciydail coBepIleH-
HoONeTHs» . O6MHi CPOK GPAYHOrO COBEPIICHHONCTHS ObLT CHIDKCH IS
TIPUPOIIHBIX» KUTENEeH 3akaBKa3bsi, KOTOPHIM JO3BOJISIIOCH BCTYINATh B
Opak 1o JOCTHKEHUH )KeHUXOM 15, a HeBecToro 13 Jer.

ITo3gHee 0coObI BO3pacT OPaYHOIrO COBEPIICHHOJICTHS ObLT YCTaHOBJICH
st opurepoB. Oduiiepam, COCTOSIIMM Ha JACHCTBUTEILHON BOSHHOW CITYX-
0e, Bo Bcex 0e3 MCKIFOUSHHUS BOWCKAaX, BOCHHBIX YIIPABICHUSX, YUPSIKIACHHUIX

! Braguvupckuii-Bynanos M.®. O630p HCTOpHH PyccKOro Tpasa. — PocTos
Ha/ll., 1995. C. 402.

* TonHoe coGpaHue 3aKoHOB Poccumiickoit mmmepun // Poccuiickas Haumo-
HanpHas onbnmoreka. 2007-2018.

3 Cox 3akoHOB Poccniickoii mvnepun. T. X. Ct. 3 // CIIC KoucynsrantlImoc.
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Y 3aBEJICHMSX He JI03BOJISUIOCH BCTYTIATh B Opak paHee 23 jieT U paHee BBICTY-
T He MEHee JIBYX JIET B TOI BOMHCKOM YaCTH, TJIe OHM JKEHATCH .

Kpome Toro, cymecTtBoBasia mpobiemMa B TOM, YTO MOMHUMO T'pa)kaaH-
CKOTO COBEPIIEHHOJETHS CYIIECTBOBAJIO TaK)Ke IIEPKOBHOE COBEPIICHHO-
JIeTHe, KaK MEePeXHUTOK MPEeX]e ACHCTBOBABIINX HCKIIOUYHUTENHHO IEPKOB-
HbIX 3aKOHOB. Tak, yka3 Cunoza 1774 r., 0 KOTOPOM TOBOPHUJIOCH BBHIIIIE,
HUKTO HE OTMEHI, U I MY>KYUH U JKEHIIFH IEPKOBHBIM COBEPIIIEHHOIIE-
THEM TIpU3HaBaica Bo3pacT B 15 u 13 mer, coorBeTcTBeHHO. Bompock! Ta-
KOTO HaJOXXEHHs JIByX BO3PacTOB OpPayHOTrO COBEPIICHHOJIETHS peIaics
CIIEAYIOIIUM 00pa3oM: pelaroliee 3HaueHHEe UMEJIO LIEPKOBHOE COBEPIIECH-
HOJIETHE — €CJIM OKa3bIBAIOCh, YTO Opak MOBEHYAH O JOCTHXKEHUS >KEHU-
XOM WJIM HEBECTOH UEPKOBHOTO COBEPLICHHOJETHS, TO Opauyromuecs
JOJDKHBI OBUTH OBITH Pa3iydyeHbl OT COXHUTENIBCTBA. JTO pasilyuyeHHe Mpo-
JOIDKAIOCh A0 AOCTIDKEHHUS MMH TPa)XTaHCKOTO COBEPIIEHHOJETHS, KOTaa
OHM MOTJIA BO30OHOBHTH OPaK”.

Bce nepemenuniocs ¢ npuxoaom Coerckoit Bnactu. CornacHo Jlexkpety
ot 18 mexabpst 1917 r., TpakmaHCKUil Opak COBEpIIAJCS Ha OCHOBAHHUH
CIIEYIOIIMX MPAaBUII O BO3PACTE: «3asBICHUS O JKEJTaHWU BCTYIUTH B Opak
HE NMPUHUMAIINCK: a) OT JIMII MY>KCKOTO Toja paHee 18 jer, a )K€HCKOro —
16 net ot poxnaenus. B 3akaBka3pe Ty3eMHBIEC KUTEIU MOIJIA BCTYIATh B
Opak 1o JOCTIIKEHUU KeHHXOM 16 JieT, a HeBecToro 13 mer».

Uepes HEKOTOpPOE BpeMsl CTalO SICHO, YTO JAEKPEThl HE MOTYT yperyiu-
poBaTh Bce BONPOCH! Opaka u ceMbu. TpeGoBarIoCh MPUHATHE KOAU(PUIIHU-
POBaHHOTO 3aKOHA. TaKMM HOPMATHBHBIM aKTOM HOBOTO TOCYJapCTBa CTall
Kognexc 3akoHOB PCOCP 00 akTax rpa’kAaHCKOTO COCTOSIHHSA, OpadHOM,
CEMEMHOM U OIEKyHCKOM IpaBe, NpuHATHIN 16 cenTsops 1918 r. BIIUK.
Bpaunsbrii Bo3pacT ObLT YCTAaHOBIIEH IUISl MYXXYWHBI 18 jeT, [ >KeHIIMHBI
16 ner.

ITepexon PCOCP x mupHOMY BpeMeHH U K HOBOl SKOHOMUYECKOH I10-
JIUTHKE BBI3BAJ HEOOXOIUMOCTh HNPUHSATHS HOBOIO CEMEHHOro Koauduiu-
POBaHHOTO 3aKkoHAa. V3MeHeHus, MpoucIIeqmyre B 0OIIecTBe, CIeI0BAIO
3aKpEMUTh 3aKOHOJATENIbHO. DTH U3MEHEHHsI OJYUYWIN OTpaXXeHue B HOp-
max Kozgekca 3akoHoB o Opake, cembe u oneke PCOCP (manee K30b5CO
PCOCP), mpunsroro 19 HosOps 1926 r. u BBeIeHHOTO B AcHCTBHUE ¢ 1 SH-

' Cobpanne y3aKkoHeHHil M pacTOpsUKEHHil MPABUTENBCTBA, H3aBAEMOE PH
[IpaBurenscrByromem Cenate. — CII6., 1901. Ne 47. Cr. 933.
* 3aroposckuii A.U. Kypc cemeitnoro mpasa. — Oznecca, 1902. C. 8-9.

108

Bectaux Me:xaynapoaHoro 1opuauueckoro HHCTHTYTa




Baps 1927 1. Cormmacao K30bCO 1926 1., 6pauynsiii Bo3pacT ycTaHaBJIHBA-
eTcs B 18 jer.

B 1968 1. BepBbie ObLT NPUHAT OOIIECOIO3HBIN CEMEHHO-TIPAaBOBON aKT —
OcHOBBI 3aKOHOMATeILCTBA O Opake U cembe Coro3a CCP m pecrmyOnuk.
Bpaunsblil Bo3pacT ycraHaBiauBaerca B 18 jer. 3aKOHOAATENbCTBOM COO3-
HBIX pecIyOJIMK MOXXET OBITh MPEeAyCMOTPEHO CHIKEHHE OpayHOro BO3-
pacra, HO He 0oJjiee 4eM Ha /iBa roJa.

Ecnu mocmoTpeTh coBpeMeHHOE 3akoHOAaTenbcTBO Poccum, 1o cr. 13
Cemeitnoro kozekca Poccniickoit denepaunn (nanee CK P®)' ycranosie-
HBI CJIETYIOIINE TOT0KEHU:

1. BpauHbIif Bo3pacT ycTaHaBIMBAETCS B BOCEMHAIATD JIET.

2. Ilpu HanMu4YuM yBaXUTEIbHBIX MPUYMH OPTaHbl MECTHOTO CaMOYTIpaB-
JICHHS TIO MECTY >KUTEJIbCTBA JIML, JKEJIAIOMIMX BCTYNUTh B Opak, BIIpaBe Mo
pocb0€ AAaHHBIX JIMIL PA3pelINTh BCTYNUTh B Opak JMLaM, JOCTUTLINM
BO3pacTa MIeCTHA/ALATH JIeT.

CK P® 3akpernser mojoXeHue 0 TOM, YT0 OpauHBI BO3PAcT ycTaHAaB-
nuBaetcs B 18 ner. OH coBMaaeT ¢ BO3pacTOM HACTYIUICHUS IPaKIaHCKON
JIEeCTIOCOOHOCTH TPaKAaHWHA B ITOJTHOM 00beMe, KaK 3TO MPETyCMOTPEHO
cr. 21 T'paxnanckoro komekca Poccuiickoit ®enepamuu’. Heo6Xxomumo
YSICHUTH, YTO, JIMLIO, HE AOCTHrIIee 18 jIeT, cuuTaeTcsi HeCOBEPUIEHHOJIET-
HUM peOCHKOM. Y CTaHOBJIEHHBIH OpavHBIil BO3pacT 0OYCIOBJIEH TEM, YTO,
JIMIa, BCTyMarolue B Opak, y)Ke IOCTUIIH HeOOXOAMMOTO YPOBHSI COLH-
aNbHOU 3pENOoCTH.

[Topsimok U ycnoBusl, IpU HAINYUK KOTOPHIX BCTYIUICHHE B Opak B BUIE
WCKIIIOYEHHS C YIETOM 0COOBIX 0OCTOSITETLCTB MOXKET OBITH pa3pemieHo 10
AOCTHIKCHUA BO3pacTa MICCTHAAUATH JICT, MOT'YT 6I)ITI: YCTAHOBJICHEBI 3aKO0-
Hamu cyObekToB Poccmiickoit ®enepauun’. K HacTosmeMy BpeMeHH Iie-
eIl psif cyOopexkToB Denepanny NpUHSIIM TaKue 3aKOHBI (K MX YHCITY OT-
HocsTcs MockoBckass obOnacth, HoBropojackas o6nactb, PocrtoBckas
o0xacth u 1p.).

Berynenue B Opak HECOBEPILCHHOJIETHETO IPUBOIUT K TOMY, YTO OH
npuobperaer, KpoMe ceMEeHHON MpaBOCIMOCOOHOCTH, TAKXKe TPa)KIaHCKYIO

' Crates 13 Cemeiinoro kojekca Poccuiickoit ®enepaunu ot 29.12.1995

Ne 223-®3 (pen. ot 29.12.2017) // CIIC Koncynprantllitoc.

2 Crames 21 I'paxmanckoro komekca Poccmiickoit ®eneparmm (4. 1).
30.11.1994 Ne 51-®@3 (pex. ot 29.12.2017) // CIIC Koncynsrantllmoc

3 Hynkr 2 a63. 2 Cemeitsoro koaekca Poccuiickoit ®enepamuu ot 29.12.1995
Ne 223-®3 (pen. ot 29.12.2017) // CIIC KoncynsrantlImroc
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JIeecTiocOOHOCTh B TOJTHOM o0BbeMe. B ciryuae pacTopykeHuns Opaka aeecto-
COOHOCTh HECOBEPILICHHOJICTHETO COXPAHSETCS.

ITogBonst UTOr", MOKHO CAENATH CIACAYIOLINE BEIBOMBIL:

1. B ncropudeckoil meproamM3aiiyd OpadHbI BO3PACT 3aMETHO KOJIe-
OaJicst OT OYeHb PAaHHUX JIET J0 CTapIIero Bo3pacra. B nmepByto ouepes 3o
CBSI3aHO C HECITIOCOOHOCTBIO OIPENIEINTh HA3HAYCHUE CO3JIaHUS CEMbH H
HEI0CTaTOK WH(GOPMAIMK y HAMMUX MPeaKoB. MOKHO BCIIOMHHTH bubieii-
CKYI0 UCTOPHUIO O TOM, 4TO Korjaa ['ocnojb Mpou3BeN MEPBBIX JIOJIEH Ha
cBeT (M JApYyTruX «TBapeil»), HaKa3aJl UM IUIOAUTHCS M Pa3MHOXKATHCA. DTO
03HAYyaeT, 4To APEBHUE JIOU, JIOAU CPEIHEBEKOBBS OXHUAAIM, KOTJa B
(hM3HOTIOTHYECKOM IIIAaHE JIEBYIIIKA CTAHOBUJIACH KEHIITMHOW ¥ MOTJIA TIPO-
W3BECTH Ha CBET MOTOMCTBO. OIIHO TPOCIEKUBAECTCS COBEPIICHHO YETKO
TOT MOMEHT, YTO BO BCE BpeMEHa OpadyHbIi BO3pacT Uil HEBECTHI BCETIa
YCTaHaBIUBAJICA HIDKE, YeM OpavHbIi Bo3pacT mis xeHuxa. [lomumo ¢u-
3UOJIOTUIHOW CTOPOHBI JTAaHHOTO BOIIPOCA, 3TO €II¢ W HPABCTBEHHAS TIPO-
Onmema, Tak Kak MoJojbie oau B 13, 15 ner, a To 1 B Oonee paHHEM BO3-
pacTe eIe CoBCeM IOHBI, IE€TH. Bpsia M B TaKOM BO3pacTe MOXKHO OBLIO
TIOHSATH IETN CO3MIaHUs CEMBH, KaK U B HacTosImIee Bpems. JleTu poXxaaroT-
Csl HE JUTSI CO3/IaHUSI CEMbBH, a CEMbs CO3JAeTCs I 00bETUHEHUS IBYX JIIO-
Jlel ¥ POKIICHUS Y HUX JICTCH.

2. Poccuiickoe rocyIapcTBO — OTPOMHOE 10 CBOEH TeppUTOpUHU, 00Be-
JIUHSIONIee MHOXKECTBO Pa3IUYHBIX HAIMH, BEAb TaK CIOKUIOCH UCTOPH-
YECKH NMPHU OO0BEIUHEHHU 3eMenb. KynbTypbl pa3HbIX HApOJOB HAKIIAIbI-
BalOTCA OnHA Ha Jpyryro. Kakne-to WacTm Hamiero rocyaapcTBa Oolee
COBpEMEHHBI, «CMOTPENH Ha 3amajy, a TAe-TO MpeodsafaroT «KPOBHBIE
Tpaauimm». COOTBETCTBEHHO, MOKHO MOHSTH, TOUYEMY ¥ HEKOTOPHIX Hapo-
JIOB HAIIIETO TOCYJapCcTBa CHWKEH OpadHbIi Bo3pacT. To, 4To 3aKoHOmAaTE-
mu Kabapauno-bankapun n Tatapcrana MpuHSAIN pemieHre O TOMpaBKax B
pecnyOJIMKaHCKOe 3aKOHOATEIBCTBO O BO3PACTE, BIIOJIIHE OOBSICHUMO, TaK
KaK TaM paHHHE Opaku SIBISIOTCS HAIIMOHAIBLHOW Tpajulved, U JEBOYKH
yxke B 14 JeT cuMTalMCh HEBECTaMH. OJTO OOBICHICT HAIMYHAE 3aKOHOB
JIUIIIb B HEKOTOPBIX cyObekTax PMD 0 BO3MOKHOCTH BCTyIUICHUS B Opak, HE
JOCTUTHYB 16 neT mpu 0coObIx oOctosTenbecTBax. OqHAKO, €CIH TPEAIo-
JIOKHTH 3aKperuienrne u3MeHeHni B cT. 13 CK P® o toMm, 4robsl Ha deme-
paJpHOM YPOBHE pa3peliaTth BCTYIUIEHHE B Opak ¢ 14 jer, 3T0 MOXKET MpH-
BECTH K 3JIOYNOTPEOJICHUSIM, a TakkKe K BO3MOXHOCTH H30€kKaTh
YIOJOBHOM OTBETCTBEHHOCTH 3a MPECTYIUICHHsI MPOTUB IMOJOBON HENpH-
KOCHOBEHHOCTH JINIHOCTH.
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3. Ha ceromgsmHuii 1eHb HECOBEPUICHHONETHUE POIUTENN 00JIagaroT
MpaBoM OBITH MPENCTaBUTENSIMHU CBOMX AeTeil. [lo MHeHHIO aBTOpa, HOpMa
HE YUHUTBHIBAET, YTO MOJIOABIC JIIOAHN, 3aKII0UUB Opak B IOHOM BO3pacTte, Kak
[IPaBUIIO, HE OCTHUINIM HEOOXOIMMOH 3penocTH A co3faHus cembu. Ilo
3TOW MpHUUYMHE MpearaeTcsa 3aKpennuTh B 3aKOHE, YTO B CIy4ae pOXKISHHS
peOeHKa y MaJloJIeTHHX, 3aKOHHBIMH MIPEACTaBUTENIMH PeOCHKA C IpaBaMH
OIIEKYHOB CTaHOBSTCA JIMOO POAMTENN HECOBEPLICHHOJETHUX POXUTENEH,
[IOKa TIOCJIETHUM HE WCMOIHUTCS XO0TsA 06l 16, mubo mpencTaBuTeNh Opra-
HOB ONEKH W TIONEYUTEIHbCTBA, KOTOPBIM OylIeT BIpeab Ha3HAYATBCS pe-
OeHKy B 00513aTEILHOM MOPSIIKE.

4. HexoTopsle MpaBoBeb! MPEAIaraoT MOBBICUTH OpavHbI BO3PACT 110
21 rona. ABTOp JaHHOM CTaThU HE BUIUT B 3TOM CMBICIA, TaK KaK 3TO HE
PELIUT HU OXHY MpoOyieMy Ha CeTOAHSIIHUM eHb. OcoOble YCIOBHUs BCeraa
OyIlyT BO3HHKAaTh, KOTJa, HalPUMEpP, MAalOJECTHUE CTAHOBSITCS POOUTEISIMH.
YBenmudenne OpadHOro BO3pacTa JIUIIh yCyTyOUT JaHHBIC TIPOOJIEMBIL.

5. ABTOp BHIMT pelieHHe NOA0OHBIX MpodieM B cienyromeM: Heooxo-
JUMO TIOBBILIATH OOIIME MOpPalbHbBIE LIEHHOCTH, OO0JIbIIE TOBOPUTH C HOJ-
pPOCTKaMH, paccKa3bIBaTh O MOCIEACTBUAX HEOOIyMaHHBIX PEMICHUH M TO-
pBIBOB cepiia. B mepByio odepenb, Takol AMAIOr TOJKEH MPOXOAWTH B
CTEeHaX JI0Ma, B ceMbe. UeM Oospliie B HAIlleM MUPE BOCHHUTAHHBIX JIIOJCH,
TEM MEHBIIIe TIOJOOHBIX MPOOIEM, He TOBOPS YXKE PO YTOJIOBHBIE MPECTY-
IJICHHUS.

6. 3aKOH MPEeAOCTABIAET OpraHaM MECTHOTO CaMOYTIPaBJIEHUS BO3MOXK-
HOCTh pa3pelaTh 3aKII0UeHrne Opaka jauLaM, JOCTUTINM 16 JeT, He TOJb-
KO B 0cOOEHHBIX cirydasx. JIto0ble [pyrue NpuuruHbBl MOTYT CTaTh IIOBOJIOM
K 3aKJIIOYCHUIO0 Opaka, ecid OpraHbl MECTHOTO CaMOYIpaBIICHHs peIlarT,
YTO OHU yBaKUTEJIbHBIE.

Ilo MHeHHWio aBTOpa, MOJOOHBIE PEUICHHWS BO3MOXKHBI, TOJBKO €CITU
MIPUHUMATh BO BHUMaHHE OOCTOSTENBCTBA KaX/I0TO KOHKPETHOTO CIlIydas.
OpranamM MECTHOTO CaMOYIIpaBJIeHHs AaHa Oe3rpaHn4Has cBoOOAa B 3TOM
BOIIpoce, TeM OoJiee, JaHHbIE OPraHbl HE OTHOCATCS K opraHaM Biactu. He-
00XOIMMO OLCHHWBATh KPHUTEPUS 3HAYMMOCTH OOCTOSTENBCTB KaXKIOTO
KOHKPETHOTO ciiydasi U, 0€3yCIOBHO, MCXOAUTh M3 HHTEPECOB HECOBEP-
LIEHHOJIETHUX OpayyoLIuXcsl.

ABTOp BHIUT HEOOXOAWMBIM BHECTH MompaBky B 1I. 2 c¢T. 13 B CK PO u
W3JI0KUTH €€ B CIIEYIONIEH peaaKkIuu:

«2. Ilpu Hamuuuu OCOOBIX OOCTOSTENBCTB, OPraHbl MECTHOIO CaMo-
YOpaBJICHUS IO MECTy JXUTEIbCTBA JIUI], JKEJNAIOUIMX BCTYNUTH B Opak,
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BIIpaBe MO MPOCh0e JaHHBIX JIUI] Pa3pelInTh BCTYMUTh B Opak JnLam, J0c-
TUTIIMM BO3pacTa IeCTHAALUATH JIET.

[opsaoK U ycnoBHsl, IPU HAIMYUK KOTOPHIX BCTYIUICHHE B Opak B BUIC
HCKITFOUYCHUS C YUIETOM OCOOBIX 00CTOSATEILCTB MOXKET OBITH Pa3peIIeHo 0
AOCTUKCHHA BO3pacTa MICCTHAAUATHU JICT, HO HEC HMIXKXE YCThIpHAAATH JICT,
MOTYT OBITh YCTaHOBJICHBI 3aKOHaMH cyObekToB Poccuiickoit denepanui.

Ilpumeyanue. Tlog ocoObIMH OOCTOATEIHCTBAMU CIIEAYET CUATATH Ha-
CTyIUIeHHE OEPEMEHHOCTH Y HEBECTHI, POJK/IEHUE HEBECTOH peOeHKa.
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K BOMNPOCY O HEOBXOAMMOCTU OBOCHOBAHUA
LIENIECOOBPA3HOCTN PEOPITAHU3ALIUU
XO3AUCTBEHHbIX OBLLECTB'

TO THE QUESTION OF THE NEED FOR THE BASIS
OF THE REASONABILITY OF THE REORGANIZATION
OF ECONOMIC SOCIETY

Annotauus. [Ipobnema 3noynotpediaeHus npaBoM ObUIa U OCTaeTCs Ha
CETONHALIHUN I€Hb akTyanbHOH. [loMUMO OTKa3a OT 3aIuTHI TpaBa, MHBIX
CIOCO0OB OOPBOBI CO 370YMOTPEONICHUSIMU YIaCTHUKAMH CBOUMHU IPAaBaAMHU
IpU peopraHu3alyy HE TPEAyCMOTpeHo. B kadecTBe Takoro cmocoba
npeIaraeTcs BBEJCHHE MHCTHTYTa SKOHOMHYECKOTO M IIPABOBOTO 000C-
HOBaHUs peopraHu3anuu. MHCTUTYT 000CHOBaHHS IIEIECO0OPA3HOCTH pe-
OpraHuvs3alnuu TaKXE CTAHET I[OHOHHI/ITCHLHOﬁ 33HH/ITOI71 IpaB U UHTCPECOB
YYaCTHUKOB (aKIIHOHEPOB) U KPEITUTOPOB.

Abstract. The problem of abuse of the law has been and remains rele-
vant today. In addition to the refusal to protect the law, there are no other
ways to combat abuses of participants by their rights during reorganization.
As such a method, it is proposed to institute an economic and legal justifi-
cation for the reorganization. The institute of justification of the expediency
of reorganization will also become an additional protection of the rights and
interests of participants (shareholders) and creditors.

KioueBble cj10Ba: I0pHIUYECKOE JIUI0, PEOPTaHU3AIINs, 3I0YIOTPeo-
JICHHE TIPaBOM, IIPABOBOE 1 SKOHOMHYECKOE 000CHOBAHNE PEOPTaHU3aLIUH.

Key words: legal entity, reorganization, abuse of law, legal and eco-
nomic justification for the reorganization.

Ha ceronusamuuii genp 3akoHomatenbcTBO Poccuiickoit denepanuu o
peopraHM3anuy He JIUIIEHO MpoOenoB. 3I0ynoTpediieHne YYacCTHUKaMU U

! Hayuwnsiit pyxoBoautens I'pyHroekuii .U., KaH. COIl. HAYK, JOLEHT.
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KpEIUTOPaMU CBOMMH TpaBaMu MPHU MPOBEJICHHH PEOPraHU3alllii BO BCeE-
BO3MOXHBIX (popMax HE PEIKOCTh, UYTO MOATBEPXKIACTCS CyNeOHOW Mpak-
THKOM [1].

K coxanennto, 3aKkoHOJATeNb, 3aKpeIUIsisl OIEHOYHYIO HOPMY O 3JI0-
ynoTpebaeHnu npaBoM, coaepkamyrocsa B ¢T. 10 'K PD, He maer neiict-
BEHHBIX CITOCOOOB, MOMHUMO OTKa3a OT 3alllUTHI MMpaBa, sl OOPHObI C TaKu-
MU HapyLIeHUusIMH [2].

Ha namr B3riisag, cmoco6oM npenoTBpaIieHns 3I0yIoTpeOIeHIs TIPaBOM
MIPU pEOpraHHU3aluy, a TaKKe IOMOJHUTENFHON rapaHTHel 3aIluThl MpaB
YYaCTHUKOB U KPEIUTOPOB MOXKET CTaTh BBEICHUE MHCTUTYyTa 00OCHOBA-
HUS TPEIIECTBYOIIEH peopraHu3alny.

VYuactHuKH, 001a7ast MOTHON MH(OpPMaIel, CMOTYT MPUHSATH B3BELICH-
HOE pelIeHHe U MPOroN0coBaTh 3a WM NPOTHB peopranu3annd. O0ocHOBa-
HUE TeJIeCO00Pa3HOCTH PEOPraHU3aIMA MOXKET CTaTh CIIOCOOOM yOeKIeHUs
COMHEBAIOINXCS YIaCTHUKOB (AKIIMOHEPOB), a TAK)Ke, CTaB 00s3aTEIHLHOM
MIPOIIETyPOH, TOTIOTHUTENHHO 3aIUTHT UHTEPECHl YIaCTHUKOB.

O06ocHOBaHHE pPEOPraHM3aAlNN BaXKHO HE TOIBKO ISl YYACTHUKOB, HO H
U KpeauTtopoB. Ecnu kpennTop BUANT U3 000CHOBAHMSA, YTO PEOpraHu3a-
LS FOPUANYECKA U DKOHOMUYECKH 000CHOBaHA U HE HECET JUIsl HETO OTpH-
LATebHBIX TOCIEACTBUM, TO €My HET CMbIcia TpeOOBaTh TOCPOUHOTO HC-
MIOJTHEHHST O053aTEeNbCTB, @ 3TO B CBOW dYeped IMOMOXET OpraHU3aIisIM
YyBCTBOBaTh ce0st OoJiee yBEpEeHHO, IPUHUMAsI PEILICHHE O PEOPraHn3aliH.
Oco0eHHO KpyMHbIE KPeOUTOpHl, TeM Oosiee OaHKH, CTaBAT KECTKUE YCIIO-
BHS 110 YaCTH JIOCPOYHOTO HCITOJHEHHS 0053aTeNbCTB, YTO HE CIIOCOOCTBY-
€T cTabuIEHOCTH 000pOTa.

B HEKOTOpBIX 3apyOeHBIX CTpaHaX MOJArOTOBKE MPaBOBOMY M KOHO-
MHUYeCKOMY 0OOCHOBaHHIO PEOPTaHM3AIMH B TICHBMEHHOU (opMe yenser-
cs1 60NbIII0€ BHUMAHHE.

Hanpumep, 3akon BennkoOpurannu o komnanusx 2006 r. ycraHaBiIu-
BaeT, YTO JUISl TMPOBEJCHUS CIUSHUS JOJDKEH OBITH MOATOTOBIICH MPOEKT
caenku. [IpoexT crenku moanekut o00peHNI0 aKIIMOHEpaMu KOMITAHUH, a
TaKKe MOIUIeKHUT ONMyOnuKoBaHUI0. Kakimas KoMMaHWs, ydacTBYIOIIAs B
peOopraHu3anuy, MPeIOCTaBISET MOACHUTEIBHBIA AOKIIAA, a TAKXKE 3aKI0-
YEeHHS SKCIIEPTOB.

I'paxnanckuii Konekc u 3akoH Benrpun «O nmpeobpa3zoBanun, o0beIu-
HEHHWU W Pa3[elieHHH IOPUIMYECKUX JIMID) 3aKpeIUIsieT, YTO PyKOBOMASIINE
paboTHUKHN oObeauHSIOMUXCS AOQ OJHOBPEMEHHO C Pa3pabdOTKOM TIOTOBO-
pa 06 00bEeMMHEHUN TOTOBSAT OTUETHI, B KOTOPHIX 00OCHOBBIBAIOT HEOOXO-
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JMMOCTh OOBEIMHEHHUsS] C MPABOBOW M 3KOHOMHYECKOW TOUYEK 3pEHHS, a
TaKXKe MPOLIEHT OOMeHa akuuit [3].

[HoxpoOHO Bompoc cocTaBieHUs OTYETa MO KaxIol u3 GopM peopraHu-
3allMM yperyJiIupoBaH B 3akoHonarenbcTBe IBelinapuu. denepanbHblil 3a-
koH llIBeliapuu O CIMSHUHU, Pa3ACIICHHH, PEOpraHu3alMyd U Tepenade
umyniectBa oT 3 okTs10ps 2003 1. 3aKperIsieT, YTO BBICIINE OPraHbl yIpaB-
JIeHHs OOIIECTB, YYACTBYIOIINX B CIUSHHUH, COCTABIISIOT OTYET B IMHCHMEH-
HOH opme. «B oTueTe MOJDKHEI COAEepKATHCS OOOCHOBAHHSI C TIPABOBON U
9KOHOMHYECKOH TOUEK 3PEHHSL:

1) meneit ¥ MOCIACACTBUH CIUSHUS,

2) 1oroBOpa O CIUSHHH;

3) oruera 00 oOMeHe J0JIei B YCTAaBHOM KalMTajle U MPU HEOOXOAUMO-
CTH BEJIMYMHBI CyMMBbI, KOMIIEHCHPYIOLIEH pa3HMIY B CTOUMOCTH, WU
IIpaB YYaCTHUKOB ITOTJIONAEMOT0 OOIIECTBA B TIOTIIOIIAIOIIEM OOIIECTBE;

4) mpu HEOOXOAUMOCTH — CYMMBI BO3MEIIECHUS W IPUYHH, TI0 KOTOPBIM
BMECTO JI0JieH B YCTaBHOM KallMTalle WA TMPaB Y4acTHUS BBIJIAYUBACTCS
TOJIFKO BO3MEIIEHHE;

5) 0COOEHHOCTEH OLIEHKH JOJEeH Yy4acTHs C yUYETOM OIPENIeNIeHUsI COOT-
HOIIIEHUs UX 0OMEHA;

6) mpu HEOOXOIUMOCTH — BEJIMYMHBI, HA KOTOPYIO YBEJIMYMBACTCS Ka-
MMTAaJ IOIVIONMIAIOIIETo O0IIECTBa;

7) npu HEOOXOIUMOCTH — 0053aTENBCTBA MO0 BHECEHHIO TOTOIHUTENb-
HBIX BKJIAJ0B, 0053aTeIbCTBA MO MPEIOCTABICHUIO OPYTUX JMYHBIX BKJa-
JIOB ¥ TUYHOIM OTBETCTBEHHOCTH, BO3HUKAIOIINX Y YYACTHUKOB TOTJIOIIAe-
MOTO OOIIECTBA B pe3yJIbTaTe CIMSIHHUS,

8) mpu ciausgHUM OOLIeCTB pPa3IMYHON NpaBoBOW (opmbel — 00s13a-
TENBCTB, KOTOPBIE MOTYT OBITH BO3JIO’KEHBI HA YYaCTHHUKOB B HOBOH IPaBo-
BOH (opme;

9) nocnencTBuil causHUS JUIS PaOOTHUKOB CIIMBAIONIUXCS OOIIECTB, a
TaKkKe YKa3aHUH Ha Coiep)KaHue COLMAIbHBIX 00s3aTeIbCTB, €CIIN TAKOBBIE
MMEJHCE;

10) mpu1 HEOOXOAMMOCTH — YKa3aHUsl Ha ITOJTyuYeHHbIC WIK HaXOASIIHecs
B IpOLIECCE MOMYUYECHUS aIMUHUCTPATUBHBIE pa3peteHus» [3].

Msr BuamM, 910 3apyOekKHOE 3aKOHOIATENIbCTBO CEPHE3HO OTHOCUTCS K
JAaHHOMY BOIIPOCY, 3aKpEeIIsisi MHCTUTYT 00OCHOBAaHHUSA LIEJIECO00Pa3HOCTH
peopranm3aluy B KauecTBe 0053aTeNbHOM MpoLeayphl.

K ToMy ke mombITKa 3aKperieHus: JaHHOro moioxeHus: B Poccuiickoit
Oenepanuu 6612 B cT. 9 [IpoekTta denepanbaoro 3akona Ne 424549-4,
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«Jlo IpUHSTHS pElICHUS O PeopraHu3alMi PeOpPraHu3yeMas OpraHu3a-
LU JOJDKHA MOATOTOBUThH B MUChMEHHOW (hOpME JIOKYMEHT, COJepKaIuil
JETabHOE OOBSCHEHHE, a TAKXKE IOPUIMIECKOe U YKOHOMUYECKOe 000CHO-
BaHHE MMPOEKTA PEIICHUS O PEOPTaHHU3aIlUH, & JJIsl peopraHu3anuu B popme
cnusiHUs (MPUCOSIMHEHNUS) — IPOSKTa JIOrOBOpa O CIUSHUM (IIPUCOCIUHE-
HUM), 00OCHOBaHHE COOTHOIIICHUS OOMEHa (KOHBEpTaIlMU) aKIuil (JoJeH,
MaeB), CYMMbI KOMITCHCAIIUH, & TaK)Ke OMUCAHUE MOCIEJACTBHIA OCYIIECTB-
JICHHUSI PEOPTraHU3aIluH ISl YYACTHUKOB KaXKI0H M3 YYaCTBYIOIIUX B PEOp-
raHu3alMi OpraHu3anuil (manee — MUCbMEHHOE O00OCHOBaHHE). B much-
MEHHOM OOOCHOBaHWU JOJDKHBI OBITh TaKXe OIMUCAHBI OOCTOSTENBCTBA,
3aTPYIHSIONIME OIICHKY UMYIIECTBA KaKION U3 YYaCTBYIOIIUX B pEOPTraHu-
3aIy opranu3anuin [4].

Kpome Toro, mpoekT comeprkai rnepedeHb CBECHHH, KOTOPhIE BKJIFOYA-
I0TCS B OOOCHOBaHHE: CBeleHUS 00 yJacTHUKaX (aKIMOHEepax) peopraHu-
3yeMOi OpraHW3allid U O pa3Mepe €ro JOJH, CBEACHUS 00 OrpaHUYCHUSIX
Ha y4acTHe B YCTaBHOM (CKJIaJ04yHOM) Kanurtaie (maeBoM (oHAE) peopra-
HU3yEeMOW OpraHM3alliK;, CBEIICHHS O pa3Mepe KPEeIUTOPCKOW H JTeOUTOp-
CKO# 33I0JDKEHHOCTH PEOPraHU3yeMOl OpraHU3alliy; CBEACHHS O CYIIECT-
BEHHBIX cllenKax u np. [4.]

XOTHM OTMETHUTh, YTO MHCTHUTYT OOOCHOBaHUS II€NECO00pPa3HOCTH pe-
OpraHU3alliy Ha CETOMHSAIIHUN eHb coaepkuTcs B cT. 41 @3 «O cenbcko-
XO3SICTBEHHOU Koorepanum». OHa yKa3bIBaeT, YTO K YBEIOMIICHHUIO O CO-
3bIBE OO0IIEero coOpaHHs YIIEHOB KOOMEpaTHBa JIOJKHO OBITh MPHIOKEHO
«00OCHOBaHHE TIIeJIECOOOPA3HOCTH pPEOpTaHM3aIlMi  KoomepaTtuBa» [5].
[IpaBna He yKka3bIBaeTCs, YTO KOHKPETHO IOJIKHO COJCPXKAThCS B TAKOM
00OCHOBaHHH.

K coxanenno, 0043aTeIbHOCTh MPOIEAYPhI MOJTOTOBKH 000CHOBAHUS
pEOpraHu3aliid MOXKET CTaTh JOCTATOYHO 3aTPaTHBIM mpoieccoM. OTcroaa
J00asi opraHu3alys, B TOM YUCIIE COCTOSIIAS U3 HECKOJIBKUX YYaCTHUKOB
WIK WMEIoNIasi HEe3HAYUTEeIbHOEe HUMYIIECTBO, OyneT o0s3aHa TOTOBUTH
MMACEMEHHBIA OTYeT, OOOCHOBBIBAIOIIHI pEOpraHU3aIMio, IleHa KOTOPOM
MOJXKET MPEBBICUTh HE TOJBKO M3JIEPIKKH, TIOHECCHHBIC B CBS3H C MPOBEIC-
HUEM pEOpraHu3allui, HO TaKXKe U CTOMMOCTh UMYIIIECTBA BCEH OpraHu3a-
U H.

[MosToMy [isi TakMX OpraHM3alMid HEOOXOIUMO MPEayCMOTPETh HC-
KIIFOYeHHsI 00 0053aTeIbHOM COCTaBJICHUU TUCBMEHHOTO OTYETA.

Bo-niepBbIX, HCKITIOYEHHEM JIOJDKHBI CTAaTh CIydaH, KOTJa BCE YYaCTHU-
KM PEOPraHU3yEeMbIX FOPUIUYCCKUX JIMI[ OTKA3aJKUCh OT MPEI0CTABICHHUS
o0ocHOBaHMS. Takue 0TKa3bl JIOJDKHBI OBITh HOTAPUAIEHO 3aBEPEHBI.
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Bo-BTOpBIX, Cllydan, KOTJa B PEOPraHU3aIliN yIaCTBYIOT OOIIECTBa, CO-
CTOSIIIINE U3 €TUHCTBEHHOTO yUYaCTHUKA.

B-Tperbux, ecim Bce akuuu (IOJM) OpPTraHU3allMU, yYacTBYIOIIEH B
CIMSIHUM JTUOO TIPHCOCAMHCHHWH, TPHUHAIIC)KAT OPTaHHM3aIlud, ¢ KOTOPOM
OCYIIECTBIISICTCS CIUSHUE JIN0O MPUCOCIUHEHHE.,

Takum 00pa3oM, HEOOXOIUMO YCTaHOBUTH B ['paKIaHCKOM KOJEKCe
P®, uro mcmoNHHUTENBHBIE OPTaHBl YYacTBYIONIMX B PEOpTaHU3alluU 00-
IIECTB TOJDKHBI TTOATOTOBUTHh MUCHMEHHBIN OTYET O MPABOBBIX U SKOHOMHU-
YECKHUX MOCIIEACTBHUIX, 0COOCHHO O pe3ysibTaTax 00MEHHOI'O COOTHOIICHUS
Jonedt yuactus wnn akuuil. CogepkaHue JaHHOTO OTYETa MOXKHO BOCIIPH-
HATH U3 cT. 9 [Ipoekra penepanbHoro 3akona Ne 424549-4.

Bxmtouenue nannoit HopMmbl B 'K cTaHeT HOMONHUTETHHON rapaHTHEH,
KOTOpasi MO3BOJIUT OOECTICUUTh MPaBO Ha MH(POPMAIIUIO U TPUHSATHE B3Be-
MIEHHOTO PEIICHNS O COTJIaCHH, WIIH, HA000pOT, O HENMPHUATHH PeopraHm3a-
LUH.

Bubnuorpacdmnyeckun cnucok

1. IlocranoBnenne ApOurpaxksnoro cyna I[loBomKckoro okpyra ot
18.08.2017 Ne ®06-23792/2017 mo memy Ne A65-20106/2016 // CIIC Kon-
cynbTaHT [lmroc.

2. IloctanoBnenne OIWHHAAIATOTO ApOUTPAXKHOTO AIEIIISILUOHHOTO
cyna ot 10.02.2017 Ne 11AII-16661/2016 mo memy Ne A55-10318/2016 //
CIIC Koncynsrantlliroc.

3. IlocranoBneHne ApOUTpaXHOTO Cyna YpaJdbCKOro OKpyra oT
23.01.2017 Ne ©09-11305/16 no memy Ne A60-11204/2016 // CIIC Kon-
cynbTaHT Ilmroc.

4. T'paxxpanckuii kogeke Poccuiickoit eneparuu (4. 1) ot 30.11.1994
Ne 51-®3 (pen. ot 03.07.2016) (c u3Mm. u mor., Bctyn. B cuiny ¢ 1.09.2016)
// CIIC KoncynsTantllitoc.

5. IOpunuueckue nuia B rpakIaHCKOM TpaBe 3apyOekHbIX cTpan: Mo-
Horpadus / O.B. T'aspumok, H.U. I'alizaenxo Llep, 1.0. I'paueB u np.;
otB. pen. HI'. Cemmmoruna. — M.: U3uCIl, UH®PA-M, 2015 // CIIC
Koncynprantllntoc.

6. IlpoexT denepansHoro 3akoHa Ne 424549-4 «O peopraHuzanuu KOM-
MepYeCKuX opraHusammit» (pen., BHeceHHas B I'J| ®C PO, Tekct mo co-
crostauio Ha 27.04.2007) // CIIC KoncynwsranTl Litroc.

7. ®enepanbubiif 3akoH 0T 08.12.1995 No 193-D3 (pen. ot 3.07.2016)
«O cenbckoxo3siicTBEHHOH Koomepauun» // CoOpaHue 3aKOHOIATEIbCTBA
P®. 11.12.1995. Ne 50. Ct. 4870.

1 18 BCCTHPIK Me;ﬁﬂ,yx-lapo;u—xoro IOPUANUYIECKOr0O HHCTHUTYTA
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ONPEAENEHME NOHATUA «KOHTPABAHOA»
B YCNOBUAX COBPEMEHHOU PEAJIbHOCTU

DEFINITION OF « CONTRABAND» IN CONDITIONS
OF MODERN REALITY

AnnoTtauusi. Ha npoTsokeHHH MHOTHX JIET KOHTpabaHaa sBIsIeTCS Of-
HOM W3 OCHOBHBIX YIrp03 3KOHOMHYECKO 0e30macHOCTH rocyaapcrsa. B
2011 romy ee 3aKOHOAATENHLHOE PETYIHPOBAHUE CHIHLHO M3MEHUJIOCH: Ha-
MpUMep, UCcUe3i1a YTOJIOBHAS OTBETCTBEHHOCTD 32 «TOBAPHYIO» KOHTpabaH-
ny. OIHAKO TEePMUHOJIOTHS OCTaNach IPEKHEH, B pe3ylIbTaTe 4ero B Ha-
CTOsiIIlee BpeMsl OIMUOOYHO HCIOJNB3YyEeTCS CTapoe MOHITHE KOHTpaOaHIIbI.
B crarbe aBTOp paccMaTpHBaeT OCHOBHBIE COCTaBIISIFOIINE COBPEMEHHOU
KOHTpaOaH/Ibl U MpeIaraeT CBOI0 TPAKTOBKY JAaHHOMY IOHATHIO.

Abstract. Over the years, smuggling has been one of the main threats to
the national economic safety. In 2011, its legislative regulation has changed
dramatically: for example, criminal liability for «commodity» smuggling
has disappeared. However, the terminology remains the same, as a result of
which, at the present time, the old contraband concept is mistakenly used.
In the article the author considers the modern contraband main components
and offers her own interpretation to this concept.

KuaroueBbie cjoBa: koHTpabaHma, TaMOXeHHas ciryk0a, Poccmiickas
®epnepanus, Poccus.

Key words: smuggling, customs service, the Russian Federation, Rus-
sia.

Uro Takoe «koHTpabaHIa»? DTOT TEPMHUH H3BECTCH KaK «IIepEeMEIeHUE
B KPYIIHOM pa3zMepe 4epe3 TaMOKEeHHYIo rpanuly Poccuiickoin denepanuu
TOBApOB WJIM UHBIX NPEIAMETOB, ... COBEPIICHHOC ITIOMHUMO HUJIKU C COKPBITU-
€M OT TaMOXXCHHOI'O KOHTPOJIA J'II/I6O C O6MaHHI)IM HCIIOJIb30BAHUEM JOKY-
MEHTOB HJIM CPEACTB TaMO>KEHHOW MACHTU(UKAIUU JINOO COMPSKEHHOE C
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HEJIeKJIAPUPOBAHMEM WM HEJIOCTOBEPHBIM JeKIapupoBaHHeMm»'. Takas
TpakToBKa Obla 3akperieHa B cT. 188 YromoBHoro xonekca Poccuiickoit
Oenepanuu (nanee — YK P®) no 2011 r. Torga B Hero ObUIM BHECEHBI U3-
MEHEHHsI: B YaCTHOCTH, ObIJIa MCKIIFOUYEHA CTaThsl O KOHTpaOaH/Ie M BBEIEH
PSLI HOBBIX «KOHTpaOaHIHBIX» cTaTeld. OJHAKO 0 CHUX MOP HCHOIb3YeTCs
HMEHHO 3TO OIpeIeieHre, XOTSI OHO B KOPHE HEe BEPHO, TaK KaK XapakTe-
pU3yeT Tak Ha3bIBaeMYK «TOBApHYIO» KOHTpabanmy. Hakazanwe 3a Hee,
TIOCJIe YKa3aHHBIX BHIIIIE HOBOBBEICHUH, perymupyercs . 16 Komekca 06
aJIMMHUCTPATHBHBIX TIPAaBOHAPYIIEHUAX H cT. 194 YK P®. Kakum xe
JOJKHO OBITH COBPEMEHHOE ONpeeeHHue TepMUHA?

g oTBeTa Ha 3TOT BOIPOC HEOOXOAMMO PACCMOTPETH CYIIECTBYIOIINE
coctaBbl KOHTpabaH bl 10 cTathsiM YK P® — 310 200.1 (kOoHTpabanma Ha-
JUYHBIX JCHEXHBIX CPEICTB, ACHEXKHBIX MHCTpYMeHTOB), 200.2 (koHTpa-
Oanma amkorons, Tabaka), 226.1 («koHTpabaHIa CHIBHOAEWCTBYIOIIHX,
SITOBUTBIX, OTPABJISIONINX, B3PHIBUATHIX, PAJNOAKTUBHBIX BEIECTB, pajna-
LUOHHBIX HMCTOYHUKOB, SICPHBIX MAaTEpUalIOB, OTHECTPEIBHOTO OPYKHUs
WM €r0 OCHOBHBIX YacTel, B3PBHIBHBIX YCTPOWCTB, OOCMPHUIIACOB, OPYKHSI
MacCOBOTO MOPaXeHUsI, CPEACTB €r0 JOCTAaBKH, WHOTO BOOPYKEHUS, HHOM
BOCHHOHN TEXHMKH, a TaK)K€ MaTepHaioB U 000pyAOBaHUs, KOTOPbIE MOTYT
OBITh HCHONB30BAaHBl IPU CO3JAaHUU OPYXHS MAacCCOBOTO MOPaKEHHS,
CpPEACTB €ro JIOCTaBKH, MHOTO BOOPYXKEHHS, MHOM BOEHHON TEXHUKH, a
PaBHO CTpaTETHUYECKH BaXKHBIX TOBAPOB M PECYPCOB WM KYJIbTYPHBIX LIE€H-
HOCTeH 1100 0c000 LEHHBIX ITUKUX KUBOTHBIX M BOIHBIX OMOJIOTHYECKUX
pecypcoB»’), 229.1 («koHTpabaHIa HAPKOTHUECKHX CPENCTB, TCHXOTPOII-
HBIX BEIIECTB, UX MPEKypCOPOB WIIM aHAJIOTOB, PACTEHHUH, COJEpKaIINX
HapKOTHYECKHE CPENICTBA, IICUXOTPOIIHBIE BELIECTBA MM MX MPEKYPCOpHI,
b0 WX YacTel, colepKaliux HapKOTHYECKHE CPEICTBA, IMCUXOTPOITHBIC
BEIIECTBA WM UX MPEKYyPCOPbI, HHCTPYMEHTOB WM 000pYyIOBaHHS, HAXO-

" Crarps 188. KonTpabanna [DnekTpoHHEIH pecypc]: YromoBHbIH Kogeke Poc-
cuiickoit ®enepanuu. Pexxum noctyma: URL: http://www.ukrf.net/s188.html (mata
obpamenwns: 01.02.2018).

? Kozekc Poccumiickoit deaepaiiy 06 aIMUHHCTPATHBHBIX MPABOHAPYIICHHIX
ot 30.12.2001 Ne 195-@3 (pen. ot 05.02.2018) // Poccmiickas raszera. 2001.
31 mex. Ne 256.

3 VrosoBHbI Komeke Poccuiickoit Oeneparun oT 13.06.1996 Ne 63-D3 (pen.
ot 19.02.2018) // Cobpanne 3axononatensctBa PD. 17.06.1996. Ne 25. Cr. 2954.
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ISIIAXCS MO CTIEMAIbHBIM KOHTPOJIEM U HCIOJB3YEMBIX JUI U3TOTOBIIE-
HYSL HADKOTHYECKHX CPEJICTB MIIH ICHXOTPOIHBIX BEIIECTBY ).

BemoMHuM, 4TO cocTaB NPECTYIUICHHS 3aKI0YaeT B ce0e 0ObEKTHBHbIC
1 CyObEKTUBHBIC IPU3HAKH, KOTOPBIE B COBOKYITHOCTH 00pa3yloT MPECTyIl-
JeHue. PaccMoTpuM ke ux.

YK P® cocraBneH TakuM 00pa3oM, 4TO TPYNIHUPYET B KaKAOH U3 I1aB
U pa3feNnoB IPECTYIUIEHUs IO ONPEAEIEeHHBIM XapakTepucTukam. MHre-
PECHO 3aMeTHUTh, YTO TPECTYIUICHHSA, CBS3aHHBIE C KOHTpaOaHIOH, Haxo-
ITCS B pa3HBIX pazzenax u raasBax! OOBsACHIETCS 5TO TeM, YTO MPECcTyI-
JIeHWsT B HHMX HampaBlieHbl MNPOTHB pa3HBIX BHIOB OOILECTBEHHBIX
otHomeHuil. Tak, cocraBel u3 ct. 200.1 1 200.2 HaHOCAT yHIEPO IKOHOMHU-
Ke rocyaapctBa (poJ0oBOi OOBEKT), U B YaCTHOCTH DKOHOMHYCCKOH Jiesi-
TeNbHOCTH (BUAOBOI 00bekT). [IpoTuB 00mIEeCTBEeHHOH Oe30macHOCTH (BU-
JIOBOH OOBEKT) HaANpaBIeHO MpeCTyIUIEHHE, peryiaupyemoe cT. 226.1. A
KoHTpabanna u3 ct. 229.1 npusBaHa MPUUHUHSITH yIIepO 3I0pPOBBIO Hacee-
HUS 1 OOIIECTBEHHOW HPAaBCTBEHHOCTH (BHUIOBOM 00BeKT). COCTaBbI IBYX
MOCIETHUX OTHOCSTCS K IPECTYIUIEHUSIM IIPOTHUB OOIECTBEHHOH Oe3omac-
HOCTH 1 OOIIECTBEHHOTO MOPSIKA, YTO U ABISAETCS X POJOBBIM OOBEKTOM.
Kax BugHO u3 Ha3BaHUM «xoHTpabaHAHBIX» cTaTel YK P®, ux npeamerst
OYeHb Pa3HOOOpa3HbI U B AOTIOIHUTEIbHBIX KOMMEHTAPHAX HE HYKIAIOTCS.
OObeKTHBHAs CTOpPOHA BO BCEX CIIy4asx 3aKIIOYAETCs] B HE3aKOHHOM IIe-
pEMEIEeHUN Yepe3 TaMOKEHHYIO IpaHUIly TaMOXXEHHOIo cor03a B paMKax
EBpA3DC, u B HEKOTOpBIX ciyyasx depe3 l'ocyJapCTBEHHYIO T'paHUILY C
roCcyJapcTBaMu — 4J€HAaMH 3TOro coro3a. [IpecTymuieHus cuuTarTCsl OKOH-
YEeHHBIMH C MOMEHTAa COBEPILIEHUs YKa3aHHOTO NesHus. Bo Bcex cocraBax
CyOBEKTOM SIBISICTCS BMEHSEMOE (PH3MUECKOE JIUIO NISCTHAAIATH JIET, a
CyObEeKTUBHAs CTOPOHA BBIPa)KEHa IPSAMBIM YMBICIOM. Bo Bcex craThsx,
kpome 200.1, cpenn KBamMPHUIMPYIOMNX NPHU3HAKOB MPEIYCMOTPEH CIie-
OUATBHBIN CyOBeKT — nojbkHocTHOe nuio. B cr. 200.1 u 200.2 xpynHbIi
pasmep — 00s3aTeNbHBIA NpPU3HAK MpecTymieHus, a B 226.1 o0s3aTenen
TOJBKO IJI1 HEKOTOPBIX MpenMeToB, B 229.1 oH mpeAcTaBieH KaK OTST-
qarolee 00CTOSATENIbCTBO. TakKe eCTh Psill APYTHX KBaTH(DUIUPYFOIINX
MPU3HAKOB, HE BIMSIOIIMX Ha BHISABICHHUE OOIIETO MOHATHS KOHTPaOaHIbI.

Taxum 00pa3oM, MOXKHO CIeNaTh BBIBOJ, YTO COBPEMEHHOE OIpexaee-
HUE TIOHATHUS «KOHTpabaHIa» OJKHO 3BYYaTh CIEIYIOINM 0o0pa3oM: He-
3aKOHHOE TepeMelleHUe 3aKOHOIaTENbHO ONpeeICHHBIX TOBAPOB U Mpe-
METOB 4Yepe3 TaMOXCHHYI0 TIpaHHIly TaMOXEHHOro cOr3a B paMKax

! Vronosubrii konekc Poccuiickoit @enepanum.
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EBpA33C, u B HEKOTOpHIX ciay4asx | ocymapcTBenHylo rpanuity Poccuii-
ckoii Denepanuu C rocyJapcrBaMu — WiIeHaMH TaMOKEHHOIO COr3a B
pamkax EBpA3OC.
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YronoBHO-NMPABOBASA OLIEHKA HEHAQJTEXXALLIETO
OKA3AHUA MEOULIMHCKOW NMOMOLLIA

CRIMINAL LAW INADEQUATE MEDICAL ASSISTANCE

AHHOTanus. AHaTU3 MEIMIMHCKUAX MPOMCIICCTBHI C HEOJIarompusT-
HBIMH UCXOJaMH OKa3aHUsl MEIUIMHCKOM ITOMOIIY BBISIBUJI HCITOJIE30BAaHUE
Y B HAYYHOU IOPUINIECKON JIUTEpaType, U B MPOIECCYATHHBIX JOKYMEHTAX
TaKUX MOHATHUH, KaK «BpadeOHasi OMIMOKa», «AeQEeKT OKa3aHHs MEIHIIMH-
CKOM MOMOUIN», «ATPOT€HHOE MPECTYIUIEHUE», HU OAHO U3 KOTOPBIX HE
MMeeT HOPMATHBHOTO 3aKpEIUIeHHs, a MOTOMY NOHWMAeTcs IpaBoIpruMe-
HUTEIIMU TIO-pa3HOMY. B cTaThe Hccienyercss coiepKaHue yKa3aHHBIX
MOHSITUH, MX COOTHOIICHUE MEXKY COOOM U YrOJIOBHO-TIPABOBOE 3HAUCHUE.
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Abstract. Analysis of medical accidents with adverse outcomes of
medical assistance has revealed the use of concepts such as «medical error,
defective medical assistance», «jatrogenic crime» in the scientific literature,
and in court documents. These concepts do not have normative docking,
but because lawyers are understood differently. The article deals with the
content of these concepts, their relationship between themselves and the
criminal legal significance.

KioueBble ciioBa: HEHaJIeKallee OKazaHHE METUIIMHCKOM MTOMOIIH,
STPOreHHOE MpeCTyIUIeHHe, Ae(eKT OKa3aHusl METUIIMHCKON TTOMOIIH, Bpa-
yeOHast omnoOKa.

Key words: improper medical care, jatrogenic crime, defective medical
assistance, medical error.

«Ommobku Hen30ekHbIE W TEeYATbHBIE HM3ICPKKH JIedeOHOW paloTHI,
OIIMOKH — 3TO BCET/A IJIOXO0 M €IUHCTBEHHOE ONTHUMAJIbHOE, YTO BBHITEKAET
Y3 Tpareny BpaueOHBIX OIMHUOOK, 3TO TO, YTO OHM II0 JTUANEKTHKE Belei
yd9aT U MOMOTAl0T TOMY, YTOOBI UX He 0bIT0. OHU HECYT B CYIIECTBE CBOEM
HayKy O TOM, KaK He OIIMO0AaThCs, ¥ BUHOBEH HE TOT Bpad, KTO JOMYCTHI
OIIUOKY, a TOT, KTO He CBOOOJICH OT TPYCOCTH OTCTauBaTh €E».

N.A. Kaccupckuii, coBeTckuil TepaneBT U remaTtosior, akaaeMuk AMH
CCCP, Bure-npe3uieHT MexXIyHApOTHOTO COI03a TeMATOIOTOB, TIOYETHBINA
uyiieH [lonmbckoro u Benrepckoro menuiuHckux obmiecTs, [1IBeitiapckoro
o0I1iecTBa reMaToIOroB.

Henamnexamee okazaHwe MEIWIIMHCKOW TOMOIMM — MpoOjema, Tpe-
Oyrolasi B HEKOTOPBIX CIydasX IOPHIUYECKOH OICHKH mpoucimecTBus. K
TaKUM CJIy4asiM, B TICPBYIO OYepe]ib, OTHOCATCS HEOIaronpusTHBIC UCXOIbI
JIEYeHUsI B BHUJE PACCTPOMCTBA 3IOPOBBS HIIM HACTYIUICHUS CMEPTH Talln-
enTa. C TOYKM 3pEHHUS IOPUANYCCKONU OICHKH MEIUIIMHCKOIO MPOUCIIECT-
BHS JUIsl BAHOBHOTO MEJIUITUHCKOTO paOOTHUKA MOTYT BO3HUKHYTh TOCIIE/I-
CTBUS B BHUJC MPHUBICYCHHUS K TPAKIAHCKO-TIPABOBOW WM YTrOJOBHOM
OTBETCTBEHHOCTH. PaccMOTpeHme COOOIIEeHNI 0 MPEeCTYIUIeHUAX 1Mo Qax-
TaM HEHaJJICXKAIET0 OKa3aHUsl MEIUIIMHCKON MOMOIIY WA PACCMOTPEHUE
CyJlaMHU MCKOBBIX 3asBIICHUI MO KaueCTBY JICUECHHUS K MEIUIIMHCKHUM Opra-
HU3AIUAM B TIOPS/IKE TPaXXTAHCKOTO CYIOIPOW3BOACTBA 3aTPYTHEHBI OT-
CYTCTBUEM €IMHOI0 IMOHATHWHOrO ammapara B 0O0JACTH MEIULMHCKOTO
IpaBa, B TOM YHUCJIC U OCHOBHBIX MOHSTHIA, TAKUX KaK «BpadyeOHas Onmod-
Ka», «IC(PEeKT OKa3aHWUs MEAUIUHCKON MOMOIIN», «ITPOTCHHOE MPECTYII-
JICHHE», KOTOPbIC O HACTOSINEr0 BPEMEHH HE HAIIM HOPMATHBHOTO 3a-
KpEIUICHUSI.
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O coxep:XaHHUU 3TUX MOHITHN JAUCKYCCHH CPEIN IOPHUCTOB, MEAUKOB (H
naxe gunocodoB) BeayTes uTensHoe Bpems. Hanbonee mmTtensHO 06-
CYXIAeMbIM SABJISIETCS TIOHATHE «BpadeOHasi omunOKa», 0 KOTOPOM MHCAIN
Takue BuaHble yueHsle, kak H.W. ITuporos, N.B. {aBsinoBckuii, H.B. Omb-
wreitn, FO0. 1. Ceprees, C.B. Epodees. JIpyrue moHarusi, Takue Kak «Je-
(eKT OKazaHUS MEOULIMHCKON IOMOIIN», «SITPOTEHHOE MPECTYIJICHUEY,
SIBIISAIOTCS TIOPOXKJIEHNEM COBPEMEHHOCTH, HO TeM He MEHee BBI3HIBAIOT HE
MEHBIIIE CIIOPOB. AKTYyaJIbHOCTh MX HE yTPAauWBaeTCs, MOTOMY YTO MEJH-
UUHCKHUX TPOUCIIECTBUN ¢ HEONIaronpUsSTHBIMH UCXOJAMH HE CTAHOBHUTCS
MEHBIIIE, O YEM CBUIETEIBCTBYIOT JAHHBIE HUXKE.

ITo mamuabM Becemuphaoit Opranm3anuu 3apaBooxpanenust (BO3) exe-
TOZHO B MHUpE MO BHHE MEINKOB YMHUpaET OOJbILE JF0JIeH, YeM morudaet B
ATII, T.e. 6onee 1,5 muH. yenoBek. B OnaromonyyHoit ['epmanum Kax bl
roJl OT BpaueOHbIX omuOoKk ymupaer okono 25 000 memues. B ABcrpamun
npruauHamMu 80 % CMepTeNbHBIX CIy4YaeB CpPEAH MAIMeHTOB CTAHOBSTCS
omuOKu MenuuHcKoro nepconana. Exxeroqno B CIIA oxomo 98 000 ame-
PUKaHIEB YMHpAeT H3-3a MEIUIIMHCKUX OMMOOK (hapMareBTHIECKOTO Xa-
pakTepa, OKoJIo 7 ThIC. TOTUOAIOT M3-3a JOMYLIEHHBIX OMIMOOK BpayaMu-
xupypramu [1]. B Poccun yBennuuBaeTcs 4uciao yrojloBHBIX Jell, pacclie-
nyembix CrneactBeHHbIM KoMutTeToM Poccuiickoit ®enepauuu. Tak, 3a
2016 r. B CeactBeHHbI KoMuTeT Poccuu moctymuio 4 826 coobmieHuit o
SITPOTEHHBIX MPECTYIUIeHUAX, yTo Ha 10 % BbIme, yuem B 2015 1. (4 376 co-
o0mIeHuit).

[Touemy >xe 3TH MEAMKO-IOPHINYECKHE TMOHSTHSA, BpadeOHas OIINOKa,
HECUYACTHBIA CITydail B METUITMHE, AePEKT OKa3aHUS MEIUIIMHCKOU ITOMO-
LM IPOAOJIKAIOT OCTaBaThCs BEChbMa CIIOPHBIMHU M HeoJHO3HauHbIMU? [lo-
YeMy TakK BaXHO WX AuddepeHupoBaTs? OTBET MPOCT: ATH HOHATHUS IO
CBOCH CyTH MMEIOT MHOTO OOIIero, Kak B 4acTH (PaKTUUCCKUX EeHCTBUN
Bpaya, Tak U B YacCTH MOCJIEJICTBUI /I MaluenTa (Kak MpaBuiio, HEraTUB-
HBIX), OJHAKO CYLIECTBEHHO PA3HATCS MO IOPUAMYECKUM MOCIEACTBUSAM K
JuuaM, ux gomyctusmuM [3, 39].

UenoBek MMeeT MpaBO MOIYYUTh JAOCTYNHYIO M KaueCTBEHHYIO MEAH-
LIUHCKYIO noMolls (B cooTBeTcTBUM co cT. 10 Koncrurynum Poccuiickoit
Qenepanun), KOTOpas XapaKTEpPU3yeTCs CBOEBPEMEHHOCTHIO €€ OKa3aHMUs,
MIPaBIJIBHOCTBIO BBIOOpa MeTOJa MPO(PHUIAKTHKY, THATHOCTHKH JICYCHUS U
peadMIMTaluy, CTENEeHbI0 JOCTH)KEHHS 3alUIaHUPOBAHHOTO pe3yJbTaTa
(m. 21 cr. 2 ®enepanbHOro 3akona ot 21.11.2011 Ne 323-®3 «O6 ocHOBax
OXpaHbI 3710pOBbs TpaxkaaH B Poccuiickoit @enepanumy»). OgHako mo pas-
HBIM TPUYMHAM, KaK OOBEKTUBHBIM, TaK M CyOBEKTHBHBIM, BpauaMH CO-
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BEpIIacTCsA HEMAJIO OIIH/I6OK, CJICACTBUEM KOTOPBIX CTAHOBUTCA NPUYHUHE-
HUE Bpefia XHU3HU U 370pPOBbI0 uenoBeka. OQUIMaNbHONW CTATUCTHKU B
Poccun 1o 3TOMy MOBOMY HHKTO HE BEJET, HO MO MOJACYeTaM OOIIeCTBEH-
HOH opranm3anuu «JIura 3aliyTHl MAIMEHTOB» OMIMOKH MEIHKOB YHOCST
exeroHo xu3Hu 50 ThIC. YenoBek. Ho Bcerja im BCsS BUHA JIGKHUT TOJIBKO
Ha Bpaue? Kak onpenenuts, rie Bpad JTOOPOCOBECTHO BBIMIOJHSET CBOKO
paboty, HO ommbaercs (B CHIIy TOTO, YTO Bpad TaKOW K€ YEIOBEK, KaK U
MBI BCE, a YEJIOBEKY CBOMCTBEHHO OMMOATHCA), T/IE IOIMyCKaeT mpodeccro-
HaJIbHBIN IIC(I)CKT, " KOrjga OH CTAHOBUTCA ATPOIrCHHBIM HpeCTYHJIeHI/ICM?

[IpoGnema HeHaIEkKAIIETO OKA3aHUS MEIUIIUHCKOW MOMOIIH MOPOK-
Oa€T MHOXCECTBO ITPAaBOBBIX BOIIPOCOB, B TOM YMCJIC MOHATHHHOTO Xapak-
Tepa, KaKk TO: YTO Takoe BpaueOHas ommoOKa, 1e(heKT MEAUIUHCKON MOMO-
M, ATPOTEHHOE MpecTyIuieHne? YeM OHU OTIMYAIOTCS M KaKOBHI YCIIOBHS
KJIACCU(HUKAIINA MEIUITUTHCKOTO IPOWCIIECTBHS 10 YKa3aHHBIM BuaaM? B
COBPEMEHHOH JIMTEpaType HACUMTHIBACTCS OOJIBIIOE KOJIMYECTBO OIpeje-
neHunit >tux tepMuHOB. [Ipodeccop HO.Jl. CepreeB, 0CHOBOIONOXHUK Me-
JUIMHCKOro TipaBa B Poccuiickoit denepanuu, JOKTOP HOPUAUYECKUX U
JOKTOP MEAWIMHCKHUX HayK, YKa3bIBaeT Ha CyIIECTBOBaHHE HE MeHee 65
MPOMEKYTOUYHBIX OINpEIeNeHNH, MOHATHIH ¥ MPU3HAKOB BpaueOHBIX OIIU-
00k [5]. P aBTOpPOB OTHOCAT K BpaueOHOI ommrOKke HeMpaBUIbHBIE AEHUCT-
BHA Bpada, KOTOPHIE OOYCIOBJIEHBI €r0 JOOPOCOBECTHBIM 330y KIEHUEM
P HAJJIeXKAIIEM HCIIOJIHEHUH CBOUX MPO(ECCHOHANTBHBIX 00s3aHHOCTEH.
Jlo6pocoBecTHOE 3a0myKaeHUE OOBSICHICTCS OObEKTHBHBIMU IPUYHHAMM,
KaK TO: OCOOEHHOCTh TeUeHHs 3a00JIeBaHUS y JaHHOTO OONBHOTO, HHIUBH-
AyajibHass pEakiusa OpraHmsMa Ialu€HTa Ha MCEIUIMUHCKUEC IIpcraparhl,
OIIII/I6KI/I B OWAarHoCTHUKC H3-3a HCCOBECPILICHCTBA MCI[HHHHCKOﬁ TEXHUKU U
€€ METO/IOB 00CieoBaHus U T.1. IIpy 3TOM JOMKHBI OTCYTCTBOBAThH IPH-
3HaKM IMPOTUBOIIPABHOTIO BHUHOBHOI'O YMBIIIJIICHHOTO HJIM HEOCTOPOIKHOI'O
neiicTBusl (Oe3neiicTBUS) Bpaya W NMPUYMHHO-CIICIICTBEHHAS CBS3b MEXKIY
TAKUMHU JCUCTBUSAMHU M MPUYMHEHHBIM BpenoM. [Ipu Takux 0OCTOSATENbCT-
Bax YrOJIOBHAsi OTBETCTBEHHOCTh HACTYIIATh HE MOXET B CBS3H C OTCYTCT-
BUEM CO6I)ITI/IH MMPECTYIJICHUA.

B cooTBeTCTBHM CO BTOPBIM MOAXO0/IOM BpaueOHas ommbka paccMaTpu-
BaeTCsl KaK BO3HUKINAS 1O CyOBEKTUBHBIM NMPHUYMHAM, T.€. BHHOBHO CO-
BepieHHas. CyOBEeKTUBHBIMUA OOCTOSITEIbCTBAME TPU3HAIOTCS, B YaCTHO-
CTH, HEJIOCTATOK 3HAHUI Bpaya, HEMPOBEJCHHUE WIIK HEMIOJHOE MTPOBEICHHE
UM HEOOXOIUMBIX OOCIEeNOBaHWI NPU HMEIOIIEHCS BO3MOXXHOCTH H p.
Buna Bpaua B 3TOM cilydae BEIpakaeTcs B GopMe HEOCTOPOKHOCTH (He-
OpEXKHOCTH MIH JIeTKOMbIcHs). Eciau Takue BUHOBHBIE NeiicTBus (Oe3neii-
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CTBHE) Bpaya NPUBEJIM K HACTYIJICHUIO OMACHBIX TOCIEACTBUI (CMepTh
WM TSOKKHWA Bpell 3I0POBBIO MAIMeHTa), TO Bpay AOJDKCH OBITh PUBJICYECH
K YTOJIOBHOM OTBETCTBEHHOCTH. CHEIMANKCTBI, IPUACPKUBAIOIINECS 1aH-
HOTO ITOJIX0/1a, IPEeJIaraoT B TAKOM cilydae 0003HAYMTh BUHOBHBIE JEHUCT-
Bus (Oe3zmeiicTBre) Bpaya He KaK MEAUIUHCKYIO OIIMOKY, a KaK MEIHIIH-
CKMI OeNUKT (MPOCTYIOK, BJIEKYIIUMH 3a coOoil BO3MELIEHME Bpena u
yiep6a, mpodeccHoHaNbHOE MPECTYIUICHHE MEANIIMHCKUX PaOOTHUKOB, B
OCHOBE KOTOPBIX JICKHUT Oeghekm okazanus meouyunckou nomowu) [4, 42].

IMox nedexToM MEAMIIMHCKON MOMOIIU MOApPa3yMEBACTCS HEOKa3aHUE
WM HEKaYeCTBEHHOE OKa3aHHE MEIULIMHCKOW MOMOIIY: HapyLICHHUS Mpo-
necca JAMAarHOCTUKH, JICUCHHS WM OPTaHH3alUHd METUIIMHCKOW MOMOIIH,
KOTOPBIE MIPUBEIH WM MOTYT TIPUBECTH K YXYALIECHHIO 30POBbS NalMeHTa
WM HACTYIJIEHWIO cMepTd [5]. OZHuM U3 mepBbIX 0 JedeKTe OKa3aHus
MeaumuHCKoH oMot yromsaya U.d. Orapkos (1966), nzydas u aHamu-
3UPYsl DKCIEPTHBIC MaTEpUANlbl M pPEIlleHHs CyAeOHO-CIeCTBEeHHBIX Opra-
HOB IO OOBHMHEHHIO Bpayeil B ymymeHusx. K gedexram B nestenbHOCTH
MEAUIUHCKUX PaOOTHHKOB OH OTHEC yMBILIUICHHBIE NPECTYIUICHUS, HEOC-
TOPOKHBIE NEHCTBHS, BpadeOHbIE OMMOKM W Hec’YacTHbIe ciydan [2].
[lo3nHee yHHOUIMPOBAHHOE MOHATHE «IEPEKT MPOBEACHUS JIeUeOHO-
npoduIakTHYeCKuX Meponpustuid»y mnpemtoxkeno M.B. TumodeeBsim
(1999). «llox medexToM OOBIYHO MOHUMAIOT OMMOOYHOE AercTBhE (Oe3-
JeiiCTBUE) METUIIMHCKOTO MEPCOHANa, SBISIONIeecs] HapyLIeHUEeM MPaBUIIL,
JNEeUCTBYIOUINX MHCTPYKLHH, PYKOBOACTB..., BBIPA3UBLIEECs B HENPaBHIIb-
HOM OKa3aHWHU (HEOKa3aHWH) MEAWIIMHCKON MOMOIIH, TUAarHOCTUKH 3a00-
neBaHuid...» [7, 15].

B nmTeparype BcTpedaeTcst MHOTOOOpasue Kiaccupukanuii 1edexTos.
Tax BeIrIAOUT, HAIIPUMED, OAHA U3 HUX.

Beinensitot Takue BUIBI Je(hEKTOB OKa3aHHsl MEIUIIMHCKON MOMOIIH, KaK:

e jedeKTh MEIUITMHCKON TaKTHKH (TIPEeKIEeBpEMEHHAs BBIITUCKA OOIIh-
HOTO; HECBOEBPEMEHHOE HaIpaBiieHHe OOJBHOIO Ha CTAalOHapHOE Jieue-
HUE; HEMPaBUJILHO BIOpAaHHBIM METO/ AMATHOCTUKY, JICUCHUS U JPYTOE);

e neheKThl TPAHCIOPTUPOBKHA OOJBHOTO (TpPaHCIOPTaOEIHHOCTh; HE-
TPaHCIIOPTaOEeNbHOCTh; HELEeNecO00pa3sHOCTh TPAHCIOPTUPOBKH; HeEmpa-
BUJIbHAs TPAHCTIOPTUPOBKA);

e nedeKThl JUarHOCTUKU (HEMpOBEICHUE MOKA3aHHBIX B KOHKPETHOM
cllyyae AMarHOCTUYECKUX HCCIEeNOBAaHUI; HEMPaBUIbHOE TOJKOBAHHUE Pe-
3yJNbTaTOB IUArHOCTHKH; HENPOBEICHUE HEOOXOIUMBIX AOIOIHUTEIbHBIX
HCCIIEIOBAHUN U JPYTOE);
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e nedekTH JeueHus (HECBOCBPEMEHHOE JICUEHHUE; JICUCHUE HE B TIOJ-
HOM 00BeMe; HeTpaBWIbHAS METOAWKA JICUCHHS, HEOOOCHOBAHHOCTH XU-
PYPTHYECKOTO BMEIIATENbCTBA U JPYTOe).

Tem He MeHee JOMYIIEHHEe MEAUIMHCKAM Pa0OTHUKOM Je(eKTa B CBO-
el mpodeccnoHaTFHON AESITeTFHOCTH caMo 1Mo cebe He sBisieTcst Oesyc-
JIOBHBIM OCHOBAaHHEM JJIsI IPUBJICUCHUS] MEIUKA K YTOJIOBHON OTBETCTBEH-
HOCTH 32 COBEpIICHHE ATPOTreHHOro mpectymieHus. C yderom (hopMyiu-
POBKH 3aKOHOIATEIeM HamboJiee TUIUIHBIX I IpodeccHoHaIbHOW Me-
TUTTAUHCKOHN NIEATeTFHOCTH COCTABOB IO THUITY MaTepHaIbHBIX (4. 2 cT. 109,
4, 2 c1. 118, cr. 124 YK P®) BakHa OlleHKA HACTYMHUBIINX OOIIECTBECHHO-
OITaCHBIX TOCTIEACTBUN W MPUYUHHON CBS3M MEXAY IOIyIIEHHBIM JedeK-
TOM (medeKTaMu) METUIIMHCKOW MOMOIMUA M (aKTUUECKH HACTYIHBIITHME
MOCJENCTBUAMU. TONBKO MPU YCTAHOBICHUU TAaKOW CBA3HM, MAJIO TOTO, OT-
paxkaromei IpsMyI0 3aBUCUMOCTb TIOCIIEICTBUHN OT JedeKTa, METUIITHCKOE
MIPOUCIIECTBHE MOXKET OBITh NMPU3HAHO SATPOTEHHBIM IPECTYIUICHUEM, BIie-
KyIlleM 0053aTeIhbHOCTh IPUBIICUYCHUSI BHHOBHOTO MEIMIIMHCKOTO pPaboT-
HUKa K YTOJIOBHOM OTBETCTBEHHOCTH.

Taxum 00pa3oM, B MPUBEICHHOM HCCICIOBAHUH OMPEICICHO COMepIKa-
HUE TEPMHUHOB «BpaueOHas OmMUOKa», «Ie(eKT MEAUINHCKON MOMOIIN,
«ITPOTEHHOE TMPECTYIUICHUE» U YCTAHOBICHBI «TPAHUIIBD UX MPUMEHUMO-
CTH TI0 OTHOUICHHIO K MEIUIIMHCKHUM MPOHUCIIECTBUAM. TepMuH «Bpaueo-
Hasg ommOKa», 0 CYTH, YKa3bIBaeT Ha «OE3BHMHOBHEINY XapakTep IEHCT-
BH, XOTS caMM MEAWKH BKJIAQJBIBAIOT B HETO MPOTHUBOIOJIOKHBIA CMBICI.
l'oBopst 0 BpaueOHOM omuOKe, Bpad caMm J00aBisieT MPOUCIIECTBUIO Hera-
TUBHYIO OKPAacKy, Kak OBl yKa3bIBasi Ha HEHaJIe)Kallee CoJepyKaHNe CBOUX
JIEHCTBUM, B CBS3HM C YeM Y MarueHTa GOpMUPYETCS MHEHHE O HAJTHIHH
OCHOBAHWI JIsl HACTYIIJICHHUS] OTBETCTBEHHOCTH MEJIUIIMHCKOTO paOOTHHKA.
TepmuH «1eEeKT METUITUHCKOH ITOMOIIN» COAECPKUT B ceOe dJIEMEHT Mpo-
THUBOIIPAaBHOCTH, KaK TO HEHAJIJIEXKaIlee, MOMyCTUTEIbCKOe, HEKadeCTBEH-
HOE BBITIOJHEHNE KAKUX-THOO0 MEHCTBUI UM K€ MX IOJHOE MO0 YacThy-
Hoe HeBbimoiHeHue [3, 41]. BONBIIMHCTBO CYIMEIIKCIEPTOB B CBOUX
3aKITIOYEHMSX UCTIONB3YIOT IMEHHO 3TOT TEPMHUH. TEepMUH JKe «ITPOTeHHOE
MPECTYIUICHUE)» OMPE/IS/IIeT BAHOBHO COBEPIICHHOE MEAMIIMHCKUM padoT-
HUKOM OOIIIECTBEHHO OIACHOE JESHHE, Pe3yJbTaTOM KOTOPOTO CTaJlo JO-
mymeHue nedexkra MeAUIIMHCKOM TTOMOIITH, IPSMO IPHYUHHO CBS3aHHOTO C
HACTYIUICHHEM TSDKKUX TOCIICJICTBUN JJIS MMAIMECHTA, UMEIOIIee MPU3HAKHI
Mpo¢eCcCHOHAIBHOTO TIPECTYIUICHNUS.
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MPECTYNNEHUA NPOTUB NOPAAKA YINPABJIEHUA
B CUCTEME NPECTYNJIEHUUA NMPOTUB
rOCYOAPCTBEHHOW BNACTU
(MO 3AKOHOAATEJNIbHbIM AKTAM CEPEAOUHDbI
XVII — HAYATIA XVIII CTONETUN)

CRIMES AGAINST A MANAGEMENT ORDER
IN THE SYSTEM OF CRIMES AGAINST THE STATE
(FOR THE LEGISLATIVE ACTS OF THE MID
XVII — BEGINNING OF XVIII CENTURIES)

AnHoTanus. CTaThs MOCBALIEHA BBIABICHUIO POJIM W 3HAYCHMS IIpe-
CTYIUICHHH IPOTHB MOPSIIKA YIPABICHHUS B CHCTEME MPECTYIUIEHUH TPOTHUB
rocyJapcTBeHHON BinacTu B Poccuiickom rocynapcrse cepeaunbl XVII —
nHauana XVIII cronernit. TeopeTnueckoil u 3MIupuveckoi 6a3oil mociy-
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UM TPYJIbl OTEYECTBEHHBIX MTPABOBEIOB M UCTOPUKOB, 3aKOHOIATEIbHBIC
akTel cepenunbl XVII — mavana XVIII BB. Ha ocHoBe anammza HopMm Co-
6opHoro ynoxenus 1649 r., Aptukyna BouHckoro 1715 r., apyrux ucro-
PHUKO-TIPAaBOBBIX MCTOYHHUKOB HCCIEMyeTCsS IMporece GOPMUPOBAHHS CHUCTE-
MBI TIPECTYIUICHUH, OOBEKTOM KOTOPBIX BBICTYNAET TOCYAapPCTBEHHAS
Biacte. Ocoboe BHUMaHUE yHAENAETCS NPECTYIUICHHSM MPOTHB MOPsIKa
yIpaBieHws], 000CHOBBIBAETCS BKIIOUEHHE MPECTYIICHUH TPOTUB MOPSAKA
yIpaBleHHS B CHCTEMY IMPECTYIUICHHH MPOTHB TOCYAaPCTBEHHOMN BIIACTH,
MIPUBOIUTCA KIacCU(PHUKALNS PECTYILUICHUH POTHUB MOPSAAKA yIPaBICHHS.

Abstract. The article focuses on the role and importance of crimes
against a management order in the system of crimes against the state power
of the Russian state of the mid XVII — beginning of XVIII centuries. Theo-
retical and empirical base for the work of domestic lawyers and historians,
the legislative acts of the mid XVII — beginning of XVIII centuries. Based
on the analysis of the standards of the Cathedral code of 1649, 1715 Mark-
ing military, and other historical and legal sources, the study of the process
of formation of system of crimes, the object of which is the power of the
state, Special attention is given to crimes against a management order, justi-
fies the inclusion of crimes against a management order to the system of
crimes against state authority, the classification of crimes against a man-
agement order.

KiroueBble ci10Ba: ToCyAapcTBEHHAs BIIACThb, MOPSIOK YIpPaBICHHS,
MIPaBOCyANE, MOHAPX, CUCTEMA MPECTYIICHUH, OCATaTENBLCTBO, YTOJIOBHAS
OTBETCTBEHHOCTH, Poccuiickoe rocy1apcTBo, KOAU(PUKAIIHS.

Key words: the power of the state, administration, justice, the monarch,
the system of offences, attempt, criminal responsibility, the Russian gov-
ernment, codification.

locynapcTBeHHass BiacTb Kak OOBEKT YTOJIOBHO-IIPABOBOH OXpPaHBI
IIPUBJIEKAET BHUMAHKE 3aKOHOAATEN HA BCEX JTallaxX pa3sBUTHUA rOCyAapceT-
Ba. [IpecTyruieHus, MpOTUBOpEYAlIEe MHTEPECAM TOCYJapCTBEHHON BIla-
CTH, 3aHMMaJIM W 3aHUMAIOT B MPAaBOBBIX KOJU(PHUKALUIX 0c000€ MOJIOXKE-
HUE, YTO OOYCIIOBIIEHO Ba)KHOCTBIO TaKMX TMPECTYIUIEHHH, a TaKke
CTENEHBI0 HAaKa3yeMOCTH HE TOJBKO 3aKOHYEHHOIO NPECTYIUIEHHS, HO H
YMBICIIA, U TIPUTOTOBJICHHUS, ¥ TTOKYIICHHS .

B yronosHom mpase Poccun mpecTyIuleHHs] IPOTUB IOCYAapCTBEHHOMN
BJIACTH MPEACTABISIIOT COOOH OOIECTBEHHO ONAcHbIE ACSHUS, OCATAIOIINE

' Cm.: Kozakos M. Ansokar. Vck u 3ammra. — M., 1912. C. 105.
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Ha 3aKperieHHsle B 1. 1 Konctutymun P®' 0CHOBBI KOHCTHTYIMOHHOTO
CTpOS M Ha HOpMallbHOE (YHKIMOHUPOBAHUE TOCYAapCTBEHHOH BIACTH B
JIMIIE €€ 3aKOHOJATEIbHBIX, HCIIOJHUTENBHBIX U CyJeOHBIX OpraHoB. YTo-
JOBHBIH Kozmeke Poccuiickoit deneparmn’ NpeAyCMaTpUBaET LUPOKUI Ie-
peYeHb NPECTYIUIEHUH TPOTUB rOCyJapCTBEHHOM BiacTu. Ha coBpemeHHOM
sTane pa3BuTHa Poccuiickoro rocymapcrBa 00pb0a ¢ MpecTyNHBIMHU Jiesi-
HUSMHM, HAIpaBICHHBIMUA IPOTHUB TOCYJAPCTBEHHOM BJIACTH, BBICTYHAET
OJIHMM W3 IPHOPUTETHBIX HampasieHud nosutuku Poccuiickoit denepa-
uu. COBEpUICHCTBOBAaHME POCCHICKOTO 3aKOHOAATENbCTBA B 00JacTh
00pBOBI C MPECTYIUICHUSIMUA POTHUB T'OCYAaPCTBEHHOH BIACTH HEBO3MOMKHO
0e3 IeTaTbHOTO M3YyYEHHUs! HAKOMMBIIETOCS UCTOPHUYECKOTo ombITa. OTede-
CTBEHHBII 3aKOHOJATENb YCTAHABIMBAET OTBETCTBEHHOCTb 3a IIPECTYILIE-
HUS NPOTUB FOCYAAPCTBEHHOM BJIACTH Ha MPOTSHKEHUH HECKOJIBKMX CTOJIE-
TUH, COBOKYIHOCTb BHJOB MHPECTYIUICHUH NPOTUB TOCYAAPCTBEHHOMN
BJIACTH HAXOAWTCS B TIOCTOSIHHOM TWHAMHUKE.

CucrteMa npecTyIieHuH, 0ObEKTOM KOTOPBIX BBICTYIIAET TOCYIapCT-
BEHHAs BIAcTh, B HCTOPUU POCCHIICKOTO IpaBa Hadama (pOpMHpPOBATHCS B
cepenune XVII — mepBoit monoure X VIII BB. OCHOBHOW TEHICHITUEH TO-
CyJapCTBEHHOI'O yIpaBieHUs BTOpoi mosioBuHbl XVII cTosnerus sBusics
MEPexXoJl OT COCIOBHO-TIPEJCTABUTENBHON K aOCONIOTHONH MOHapxuu. AO-
COJIFOTU3M XapaKTEpU3yEeTCs HaWBBICUIEH CTENEHBbK) LEHTpAIU3AalUMU Bla-
cTH, (HOPMHUPOBAHUEM Pa3BETBICHHOTO TOCYJApCTBEHHOrO ammapara, co-
CPEIOTOUYEHUEM HEOTPAHWYEHHOH BJIACTH B pyKax MoHapxa. CTaHOBIEHHE
abcomotr3Ma B Poccuu porcxXoIniio OJHOBPEMEHHO C BO3BBIIIEHHEM TO-
CyZ1apCTBa.

B cepenune XVII — nauane XVIII croneruit B Poccun HEoaHOKpaTHO
MIpeITPUHAMAIHACE KOTU(UKAIIMU TTpaBa. BexaMu B UCTOPHH YTOJIOBHOTO
IpaBa BBICTYNAIOT COOTBETCTBYIOMUE TJIaBel COOOPHOTO YIIOKCHHS
1649 r., Aptuxyn BouHckuii 1715 r.

B 1649 r. 6puto npuHATO U BCTynwio B AelictBue CoOopHOe yioxke-
uue’. CobopHoe ynoxenue 1649 r. BoepBele B UCTOPUU OTE€YECTBEHHOTO
IpaBa CrpyNIypoOBaj0 MPECTYIUIEHHS MO BUAAM: HPECTYMJICHHUS MpPOTHB

! Koncrurymus PO (¢ usm. ot 30 nexabps 2008 1. Ne 6-DK3 u ot 30 nexabps
2008 r. Ne 7-®K3) // Poccutickas razera. Ne 135. 10.01.2009.

2 Yronosubiii kogeke P® ot 13 urons 1996 . (B pex. ot 27.07.2017) // C3 PD.
1996. Ne 25. Cr. 2954.

3 Coboproe ynoxenue 1649 r. // Poccuiickoe 3akoHOMaTenbcTBO X—XX BB.
T. 3. Axter 3emckux cobopos / OTB. pen. Toma A.I'. ManbkoB. — M., 1985.
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LEPKBU W PEIUTHHN; TPECTYIJICHUS NPOTHB TOCYAApPCTBA; MPECTYIUICHUS
MIPOTUB TOPAJKA YIPABIEHUS; MPECTYIUIEHUs MPOTHB IPaBOCYAUs; Ipe-
CTYIUIEHHS NPOTHB OJAroyMHUs; JOJDKHOCTHBIE NMPECTYIMJICHUS; MPECTYII-
JIEHWS] TIPOTHB JIMYHOCTH; MPECTYIUICHUS MTPOTHUB UMYIIECTBA; MPECTYILIE-
HUS TIPOTUB HPaBCTBEHHOCTH.

Aprukys BouHCKuii 1715 r.' — mepBbiii B Poccun BOGHHO-YrOIOBHbIIL
KojZieKC. BOoeHHO-yromoBHBIN XapakTep 3aKOHOJATENFHOTO aKTa He CTaj
MIPETATCTBUEM B YCTAHOBJICHHH Pa3HOHANPABICHHON CHCTEMBI MpeCTyTLIe-
HUN. APTUKYJI BOWHCKUH JIOMOJHWI CUCTEMY NMPECTYIUICHUH, 3ahUKCUPO-
BaHHYI0 CoOOpHBIM yioxeHHueM 1649 r., mpeaycMOTpen HOBBIH BH Ipe-
CTYIUICHHH — BOMHCKHE NpPECTYIJIeHHs, Ooijiee ompeaeneHHo chopmy-
JINPOBAJI COCTABBI IIPECTYILIIEHUM.

B CobopHOM yno)keHHH YTOJOBHO-IIPaBOBAasi OXpaHa rocyAapCTBEHHOM
Biactu ocymectisuiack Hopmamu 11, 111, IV, V, X rnaB, a Takxke 4aCTUYHO
HOpPMaMm¥ JIpyTHX IJ1aB. B 4acTHOCTH, yroloBHas OTBETCTBEHHOCTH yCTa-
HaBJIMBAJIACh 3a CJACAYIOUINE BUIBI IPECTYTIIICHUN:

® [OCATaTeNbCTBA HA KU3Hb U 30POBBE IIaBbl rocyaapceTsa (cT. 1 ri. II);

n3Mena (ct. 2—4 . II);

3aroBop, CKOI, caMOBOJLCTBO (cT. 20-22 1. 1I);
HapyILIeHHe MopsaKa Ha napckoM asope (ct. 4—7 ri. III);
nojaenka J0kyMeHToB (ct. 1-4 . [V);
¢danpmmBoMOHETHHYECTBO (CT. 1-2 1. V);
NPECTYIUICHHS POTUB IpaBocyus (T, X).

Aptukya BoUHCKHI 1715 r. KOHKpETHU3UpOBaJ OTAEIBHBIE BUIBI Mpe-
CTYIUICHHH, TaK, Hampumep, apTukya 20 pacmupui IepedeHpb MpecTyIie-
HUH, HallpaBJIE€HHBIX [IPOTUB MOHAPXa, BKIIOUMJ TaKHe COCTaBBl, KaK OCY-
JKICHINE HAMEPEeHHH, a Takke MeHCTBHM MOHAapXa, OCKOpOJIeHHEe MOHapXa,
YKa3aHHBIE MTOCITaTeNIbCTBA, HO B OTHOUICHUH WIEHOB MOHAPIIIEH CEMBH.

Baxxnoe 3HaueHue B 00IIEH CUCTeME MPECTYIUICHH, & TAKXKE B CHCTEME
MPECTYIUICHHH, 0OBEKTOM KOTOPBIX BBICTYMajla TOCYAapCTBEHHAs BIACTD,
OTBOMJIOCH TPECTYIUICHUSM MPOTUB TOPSIKA YIIPAaBIEHUS, 9TO 00ycIaB-
JIUBAJIOCH COBOKYITHOCTBIO T'OCYAAPCTBEHHO-TIOIUTUYECKHX IIPOIECCOB:
n3MeHeHue napckoro tutyna («Camonepxen Bces Pycuy»), neHTpamusanus

' Aprukyn Bomnckmit 1715 . // Poccumiickoe 3akoHomaTenbcTBo X—XX BB.
T. IV. 3akoHOmaTeNBCTBO MEpHoa CTaHOBIEHHUS aOcomroTu3ma / OTB. pen. Toma
A.I'. Manbskos. — M., 1986.
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1 GIOpOKpaTH3aMs TOCyJapCTBEHHOTO anmnapara, OI0poKpaTH3aIus yrnpas-
JICHUS Ha MECTax | T.A.

Poccuiickuil uctopuk M mpaBoBen BTopoil monoBuHbI XIX cromeTus
W. ManuHOBCKHIA OTMEYaj, 9TO TOCYJapCTBO HA/EJeHO MpaBoM TpeboBa-
HUS OT CBOMX T'pakJaH MOJYUHEHHUS 3aKOHAM, 3aKOHHBIM MTOCTaHOBJIEHUSIM
U TpeOOBaHMSM, PErIaMEHTHUPYIOIIMM pa3JInuHbIe OTPACId YIpaBIICHHA.
[ocsrarenscTBa Ha 3TO MpaBO rocyAapcTBa (GOPMHUPYIOT OCOOYIO TPYIILY
MIpeCTyTUIEHUH, HalPaBJIEeHHBIX TPOTUB TOCYJapCTBA, — MIPECTYIICHNS TPO-
THB TIOPSIKA YIPABICHU .

B ropuanveckoil Hayke MpeacTaBiIeHbl KIACCU(DUKALMH MPECTYIUICHUH
MIPOTUB TOpsAAKa ynpaBieHus. ONTUMaIbHYIO UISI pacCMaTPUBAEMOTO TIe-
pHOAa POCCHUICKOTO MpaBa KiIacCHPHUKALUIO cHopMyaHpoBai MpeacTaBH-
Tenb fopeBostonnoHHol ropucnpyaeHimu JI.C. benorpun-Kornsipesckuid.
K mpectymuieHusM npoTuB MopsaKa yIpaBJIeHUs IPaBOBE OTHEC 1B BUJA:

1) mpecTymiieHus, HanpaBJIeHHBIE MPOTHUB BIACTH aAMUHUCTPATUBHOM;

2) IpeCTyIUICHNs, HAIPABJICHHbIE POTHB BIACTH Cy1eOHOM" .

IIpn >TOM mox MpecTyNMIEHHAMH NPOTHUB BIACTH aIMHUHHCTPAaTHBHON
IMOHUMAJIOCh HETIOBMHOBEHHE BIIACTH, BBIPAKAIOIIEECS B HEBBITOJHEHUHU
3aKOHHBIX MpeanucaHuid. 3aKOHHOCTb TMPEANUCAaHHUs BbIpaXkajach B TPEX
ycnoBusx. IlepBoe — KOMIIETEHTHOCTh OpraHa, W3JaBIIErO IPEINCAHUE.
Bropoe — cooTBeTcTBHE MpeANHCaHUE IPYTHM 3aKOHOMATEIBHBIM aKTaM.
Tperbe — coOmofeHNEe yCTaHOBIEHHOTO Topsaka. [loa mpecTyrieHusIMu
MPOTHB BJIACTU CyJIeOHON MOHUMANIOCH TPOTHBOACHCTBHE OCYILECTBICHHIO
MIPaBOCYUs, B YACTHOCTH, JOXHBII TOHOC, JIOKHAs TPHUCATa, JKECBHIIE-
TENbCTBO. BuauTcs 1enecooOpa3HbBIM MPUIAEPKUBATHCS PUBEICHHOMN
KJ1accu(UKAIHH.

IlepBas rpynmna npecTyIUIEHHN POTUB MOPSAKA yNPaBIEHUS — MPECTY-
IJICHUA TIPOTHB BJIACTH aJMHUHHCTPATHBHOM JTOCTaTOYHO MOJIPOOHO peria-
MEHTUPOBAIKUCH 3aKOHOJATEIbHBIMU akTamMu cepeannbl XVII B. — Hayana
XVIII BB. CobopHoe ynoxenue 1649 r. cocpeqoTOYMIO HOPMBI, Halpas-
JICHHBIE Ha O0pbOY C MPECTYIIICHUSIMU IPOTHB BIACTH AAMUHUCTPATUBHOM,
B HeckonbKux rnaBax (1. III-V). YromoBHas oTBETCTBEHHOCTH 3a pac-
CMaTpUBAEMBbIi BUJ MIPECTYIUIEHUH NIPENYCMOTPEHA B CTAThAX:

! Cm: ManuuoBckuit U. JIeKuu o MCTOpHH pyccKoro mpasa. — Poctos w//1.,
1918. C. 312.

> Cm: Benorpun-Kotnspesckuit JI.C. KpaTkuii Kypc PyCCKOTO YrONOBHOTO
mpaBa. — Kues, 1908. C. 244.
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e cr. 4 u 5 . Il «O rocymapeBom nBOpe, 9TOOBI HAa TOCYIAapPEBOM
JIBOpPE HU OT KOT'O HUKAKOTO OSCUMHCTBA M OpaHM HE OBUIO» — OOHAKCHHE
OpY’Kus B IpefiesiaX [apcKoro ABOpa;

e cr. 6 m 7 . lIl «O rocymapeBoM ABOpE, YTOOBI HAa TOCYAaPEBOM
JBOPE HU OT KOTO HM KaKOTro OecunHCTBa U OpaHU HE ObLIO» — HE3aKOHHOE
HOIIIEHUE OPYXHA B TIPEJIeNax apcKoro JBOPa;

e cr. 1 2 IV «O nmoarmiiekex, ¥ KOTOPBIE TIEYaTH MOAEITBIBAIOT) —
W3rOTOBJICHUE (aJbIIUBBIX MeUaTeld, rpaMoT, MPUKA3HBIX MHCEM, HAJIOXKe-
HUe MedaTeil Ha (hanbIIuBbIe JOKYMEHTBL;

e cT. 3 u4 . IV «O noanumiekex, 1 KOTOPbIE MEYaTH TOAJIEIBIBAIOTY) —
3aBeloMOe IpeabsBlIeHHe (PaTBIIUBBIX JOKYMEHTOB;

e cT. 1 1. V «O neHexHbIM MacTepax, KOTOpble YYHYT JAeJaTh BOPOB-
CKHE JICHBI'M» — W3TOTOBJIeHUE (DaibIIMBBIX MOHET, MPECTyMHas HaKWUBa
MacTepaMu cepeOpsIHBIX U 30JI0THIX JET;

e cT. 2 1. V «O OeHeXHbIM MacTepax, KOTOpbIe YUHYT JAeNaTh BOPOB-
CKHe NIEHbI'W» — TOoJIMeHa OJIarOpOJHBIX METAJUIOB, yTaiKa OaropogHBIX
METaJIJIOB MacTepaMy CepeOPSHBIX U 30JI0THIX JIEI.

ApTukyn BouHCkHM 1715 r. mpecTyruieHus NpoTUB MOpsIKa yIpaBiie-
HUSl OOBEIMHMI B OJHOH IJIaBe C MPECTYIUICHUSIMH NPOTHUB MPaBOCY U,
1. 22 «O mKUBOH TIpUCATE U MOJAOOHBIX TOMY TIpecTyIeHusIx». [lepeueHn
MIpeCTyIUIEHUH, HalpaBJIeHHBIX IPOTHUB MOPSIIKA YIPABICHUS, PaCIIUpEH:

® M3roToBJieHHE (HANbUIMBBIX MOHET — CaMOBOJIbHAS YEeKaHKa MOHET
WM YMEHbBIIEHNE Beca AParoleHHbIX METAIIIOB B MOHeTe (apT. 199);

® M3rOTOBJICHHE (PATBIIUBBIX JOKYMEHTOB U medateii (apT. 201);

e mpencrasieHue GanpmBEIM UMeHeM (apT. 203);

® CpbHIBaHME YKa30B U MPABUTEIBCTBEHHBIX PACIIOPSKEHUH, N3MEHEHUE
TEKCTa YKa30B U pacnopsbkeHui (apT. 203).

HoBbIME cocTaBaMu MPECTYIUICHUH MPOTUB IMOPSIKA YIPABICHUS BbI-
CTYHAaroT NpeAcTaBlIeHHe «(PalbIIMBEIM UIMEHEM» U «CPBIBAHUE YKA30BY.

YronoBHO-TIpaBoBasg 00prOa O BTOPOU TPYIIIOi MPECTYIUICHUH IPOTHB
MOpSAJKa YIPABIEHHS — MPECTYIUICHISIME IPOTHB BJIACTH CyJeOHOM — Tak-
’)K€ OTpak€Ha B POCCHUKCKOM 3aKOHOJAATENbCTBE cepeannbl X VII — Hayana
XVIII BB.

Cobopaoe ynoxxenue 1649 r. OONBIIMHCTBO HOPM, YCTaHABJIMBAIOIINX OT-
BETCTBEHHOCTb 3a MPECTYIUIEHHS NIPOTUB CyJ1a, COCPEAOTOUMIIO B 1. X «O cy-
Jie», OJJHAKO 4acTb COCTABOB IIPELYCMATPUBAIOTCS IPYIMMU I1aBamu — ri. II
«O rocynapbCKO 4eCTH M KaK €ro roCyAapbCKOE 30POBbE OOHPHIATHY,
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1. XI «Cyn o kpectbsiHaxy, T71. XXI «O pa300WHBIX U O TATUHBIX JIeIax» U
Ap.
HaunOonpinee BHUMaHUE 3aKOHOAATENb yIENUIT TaKUM IMPECTYIUICHUSIM
IIPOTUB BJIACTH CyIE€OHOMN, KaK:
noxHBIN goHOC (cT. 12—17 1. II);
M3I0UMCTBO (cT. 5-9 171. X);
HapyIIeHUs TIOpsIKa BO BpeMs cyaeoHoro mporecca (ct. 105-106 1. X);
JI0’)KHOE 0OBMHEHME B azpec cyasn (cT. 107 rin. X);
JoKecBUAEeTeNsCTBO (CcT. 162—-166 1. X);
JoxkHas npucsra (kpecrouenosanue) (ct. 27 ri. XI);
HEWCIIOHEHNE PEeIeHus], BeIHeceHHOTo cyioM (cT. 104 . XXI) u ap.

PopMUpOBaHHUE CHUCTEMBI NMPECTYIUIEHUI MPOTUB BIACTH CyAeOHOH Mpo-
noipkui MiMenHoit yka3 «O0 oTMeHe B CyIHBIX JIeflax OYHBIX CTaBOK, O OBITUH
BMECTO OHBIX Paclpocy U PO3BICKY, O CBUIETEISIX, 00 OTBOJIE OHBIX, O IPHCS-
re, 0 HaKa3aHUU JDKSCBUJICTENEH 1 O MOIUIMHHBIX JeHbrax» 1687 r.! B coor-
BETCTBUHM C YKa30oM IPECTYMHBIM IPHU3HABAJIOCH BCAKOE HapyIllEHHE I10-
psiAKa CyIOIPOM3BOICTBA.

Aptuxyn BovHCKHN 1715 T. yTOUHHI OTBETCTBEHHOCTH 32 HEKOTOPBIE BH-
Ibl TIPECTYIUICHUI TPOTUB BIACTU CyAeOHOI: JokHas mpucsra (apt. 196),
JDKECBHJIETENBCTBO (apT. 198).

[IpencraBisiroT MHTEPEC HOPMBI, COAEpKAIUecs B HEKOTOPBIX IJ1aBax
ApTHKyJa BOMHCKOTO, YCTaHABIMBAIOLINE 3aIIUTY JUIS psjia TOJKHOCTHBIX
mar (r1. XXIII «O nanaue u npodocax), y9acTHHKOB CyJeOHOTO TpoIiec-
ca (ti. XVII «O Bo3mymennn OyHte u apake», ri. X VII «O morOCHTENH-
HBIX TIICbMaXx, OPaHHBIX U PYTaTeIbHBIX CJIOBAX)).

3akononatenbpHble akThl Poccuu cepenunanl XVII — nawana XVIII cro-
JIETUH OTHECIHU T'OCYAAapCTBEHHYIO BJIACTh K YHCITYy OXPaHIEMbIX 00BEKTOB.
[locsraTenscTBa Ha TOPSAOK YNPaBIEHUS PACCMATPUBAINCH KaK pPa3HO-
BUJIHOCTb IPECTYIUIEHUN MPOTUB TIOCYJapCTBEHHOW BnacTH. Mcrtopuko-
npaBoBble akThl Poccun cepeannnsl XVII — nauana XVIII BB. oTHecnu npe-
CTYIUICHHS, HalIPaBJIEHHBIE [IPOTUB HOPSIKA yIpaBiIeHHs (MOCATaTenbCcTBa
Ha BJIACTh aJMHHHCTPATUBHYIO, NIOCATATEIhCTBA HA BJIACTh CyAeOHYIO), K
YHciy HauOoJiee OMAacHBIX NPECTYINICHUH. YKpeIleHHue BEpXOBHOU BIIAaCTH
U POCT TrOCYIapCTBEHHOIO ammapaTta 00yCIOBIIM HEO0OXOAUMOCTh OXPaHBbI
rOCy/IapCTBEHHOM BIACTH YTOJIOBHO-IIPABOBBIMU CPEJICTBAM.

' Cm.: ®enpmmreiin I.C. [71aBHBIe TeUEHHs B MCTOPHH HAYKH YTOJOBHOTO
mpasa B Poccun. — SIpocnasins, 1909. C. 101.
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O HEKOTOPbIX BOMNMPOCAX NPABOBOIO
PErYNiMPOBAHUA HANOIOBbIX ATEHTOB

ABOUT SOME QUESTIONS OF LEGAL REGULATION
OF TAX AGENTS

AnHoTamms. B Hacrosme# crarbe 0003HAYCHBI IPOOJIEMBI BO3HHUKAIO-
1IMe y NPaKkTUKYIOUIUX ClleZloBaTeNel MpH ONpeAeNeHUH IpaBoro craryca
HaJoroBoro areHta. Ha ocCHOBe W3yueHUSI HOPMATUBHBIX JTOKYMEHTOB,
y4eOHOI M HAyYHO-HCCIIEOBATENbCKON IUTEpaTyphl, COACPIKAIINX HH-
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dbopmanuio 0 MOHATHH, NPHU3HAKAX, MPaBax U OOS3aHHOCTAX HAJIOTOBOTO
areHTa, 1aHo aBTOPCKOE ONpeeNiecHIe YKa3aHHOTo CyObeKTa, UMelolee, Ha
Halll B3IJISM, 3HAYCHUE U1 KBAIMGHUKAIMHA M IpoLecca PacciieOBaHUs
NPECTYIJIEHUH, OTBETCTBEHHOCTh 3a KOTOpBIE MpeaycMoTpeHa cT. 199.1
YK PO.

Abstract. This article identifies the problems encountered by practicing
investigators in determining the right status of a tax agent. Based on the
study of normative documents, educational and research literature contain-
ing information on the concept, characteristics, rights and duties of the tax
agent, the author's definition of the said subject is given, which in our opin-
ion is of importance for the qualification and the process of investigating
crimes for which liability is provided for . 199.1 of the Criminal Code.

KiroueBble c10Ba: HaloroBble NPAaBOOTHOIIEHHS, CTATyC, paBa, 00s-
3aHHOCTH, HAJIOTOBEIHA arcHT.

Keywords: tax relations, status, rights, duties, a tax agent.

B ycnosusix pedopmupoBaHus HAIOTOBOM crcTeMbl Poccutickoit dene-
pann Ba)KHOU 38,2121‘-16171 COBECPIICHCTBOBAHNA HAJOTOBBIX IIPaBOOTHOLIC-
HUI SBJISETCS YeTKOE PEryJHpOBaHHE MPaBOBOTO CTATyca UX CYOBEKTOB.
OnHUMH W3 KITIOYEBBIX YYaCTHUKOB OTHOILICHHWH MO B3MMAaHHUIO HaJlOTOB
BBICTYIIAOT HAJIOT'OBBIC ar€HThI, Ha KOTOPBIX BO3JIaratOTCsA 0053aHHOCTH 110
HCYUUCIICHHIO, YIEPKAHUIO Yy HAJIOTOIUIATEIBIINKOB U IEPEUUCICHHIO COOT-
BETCTBYIOIIMX CYMM HajioroB B OropkeT. VX yuyacTue B MeXaHU3ME Halo-
rooO0oXKeHHsl, B MIEPBYI0 OYEPEelb, BHI3BAHO HEOOXOIMMOCTBHIO BOILIOLIE-
HUS TPUHIOWIA yAo0cTBa HAIOrooOJoxkeHHs H obecredeHust 3(dex-
TUBHOT'O HAJIOTOBOI'0 aAMHUHHUCTPHUPOBAHUA. C IIOMOIIBIO HAJIOT'OBBIX arc¢H-
TOB cOOMpAaeTCs 3HAUNTENbHAsA YacTh HAJIOra Ha JOXOAb! (PU3NYECKUX JIUII.
Bosee Toro, oHM TPUBIIEKAIOTCS K yIUIaTe Halora Ha JOOABICHHYIO CTOU-
MOCTBh M HaJIOra Ha HpI/I6I)UII) OpFaHH3aHHI7[, KOTOPBIC B HACTOALICEC BPEMA
SIBIISIIOTCS OFOKETO0OPa3yIOLUINMHU.

[Ipobnema npaBOBOTo MOJIOKEHHS HAJIOTOBBIX aIr€HTOB aKTyalbHa U I10-
TOMY, YTO 3TH CyOBEKTHl Ha MPAKTHKE BHICTYMAIOT (QUCKAIBLHBIMHU MOCPE-
HUKaMH MEXIY TOCYAapcTBOM U HaJlororuiaTeNbiiukamMu. DaxkTuiecku
UMM OZHOBPEMEHHO PEATM3YIOTCS KaK YacTHbIE, TaK U IIyOJIMYHbIe HHTEpe-
cel B c(hepe HamoroobmoxxeHus1. Takke CTOUT OTMETHTD, YTO TPU KBaTU(H-
Kalli¥ TaKoro HaJOTOBOTO MPECTYIUICHHS, KaK HEUCIIONHEHHE OOsI3aHHO-
CTell HaJIOTOBOTO areHra, y CciefoBaTeled BO3HHKaeT mpobiema ¢
YCTAaHOBJICHUEM cy61>eKTa, TaK KaK HE€ BCJdKasA OpraHu3alus, BbIIIJIaYHUBAr0-
1as J0XO0J HaJOTOIIaTebIIUKaM, SBIISETCSI HAIOTOBBIM areHTOM.
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HanoroBoe 3akoHOAATEIHCTBO MO OTIAECNBHBIM BHJIAM HAJIOTOB TIPEAY-
CMaTpHBaeT O0S3aHHOCTh HAJIOTOIUIATENBIINKOB CAMOCTOSITENBHO paccym-
THIBaTh CYMMY HaJIOTa M IEPEUUCIIATH €€ B HaAJeKallui afpec, HO 1O He-
KOTOPBIM BHJIaM HAJIOTOB Takas OOS3aHHOCTh OTCYTCTBYET, BO BTOPOM
ciiydyae 00s3aHHOCTH HAJIOTOIUIATENBIINKA AEJETHPYIOTCS HaJOTOBBIM
arentam. Hanoroseimu arentamu (ct. 24 HK P®) mpusnatorcs nuima, Ha
KOTOPBIX B COOTBETCTBUHU ¢ HacTosmuM HK P® Bo310)keHBI 0053aHHOCTH
[0 WCYHCIICHHIO, yJEeP>KaHUIO Y HaJOroIUIaTebIINKa M MEPEUUCICHUIO B
COOTBETCTBYIOIINH OIOKeT (BHEOIOIKETHBIN (POHT) HAJIOTOB.

ITo maennro M.JO. OpnoBa, HaJOTOBBII areHT — y4acTHUK HaJIOTOBBIX
MPaBOOTHOIIEHUH, OCYIIECTBISAIONINI COAeICTBHUE, C ONHOW CTOPOHBI, Ha-
JIOTOTIIATENBIINKY, C APYTOd — rOCyJapcTBY B MOJIHOM Mepe peann3oBaTh
OTHOILIEHUS 0 MCUUCIIEHUIO U yIUIaTe Hajoros. A.I'. FIBaHOB TOUHO OTMe-
yaeT 0COOGHHOCTh CTaTyca HaJOrOBOTO areHTa: IMepelioKeHHe OO0S3aHHO-
CTell mMyOJIMYHBIX OPraHOB HAa MHBIX CYOBEKTOB — JJISl TOCYAapcTBa HEIUIO-
xas uues, TaKk Kak CYObEKT BBHINONHIET paboTy MyOJIMYHBIX OPTraHOB
OecrmaTHO. MOXHO COTJIACHUTBCS C OTHUMH TPEMS TPAKTOBKAMHU TTOHSTHS
HaJIOTOBOTO areHTa u c(hopMynnpoBaTh Ha UX OCHOBE OOIee TOHATHE: Ha-
JIOTOBBI areHT — 3TO MPOLECCYaJbHBIA TOCPEIHUK MEXIy Halororuia-
TEJIBIIMKaMH, KOTOPbIE B TAKOM Cilydae OyayT UMeTh (hOpMasbHO-ITaCCHB-
HBIH CTaTyC, U TOCYJIapCTBOM, C KOTOPBIM COCTOAT B IyOJMIHO-TIPAaBOBBIX
OTHOIEHUSAX. Hanoroselii areHT B OTHOLIEHUAX C HaJOTOIJIaTeNbIIMKaMH
HaXOAWTCS TaKXe B MyOIMYHO-TIPABOBBIX OTHOIICHHSAX 10 TOW NMPHUYUHE,
YTO TaKWe OTHOIIEHHS CTPOTO MPOIECCyallbHBIE M OIPENEISIIOTCS JIUIIh
HOpMaMmu ITyOJIMYHOro TpaBa. Takoe 0OCTOSTENBCTBO M OMpEIeNsieT clie-
UMUKy MPaBOBOTO CTaTyca HAJOTOBBIX arcHTOB. 3aKOHOJATEIbCTBOM Ha
HUX BO3JIOKEHBI 00S3aHHOCTH TI0 TIEPEYHCIICHHIO, YIEPKAHUIO U HCUHUCIIe-
HUIO HAJIOTOB B COOTBETCTBYIOIINN OFOMIKET.

HanoroBele areHThl NPUHUMAIOT YyYacTUE B Ipoliecce yIaThl Hajora Ha
JI0X0AbI (PM3UUECKHUX JIHLI, HAJIOTa Ha JOOABIEHHYIO CTOMMOCTB, Hajlora Ha
npuOBLTE OpraHu3anvu. JlaHHbBIe TUIaTEXH OMHKETOOOpa3yIoIe, YeM
MOJTBEPXKAAETCS. 0co0ast poJib HAJIOTOBBIX areHTOB B HAJIOTOOOI0KEHUH B
KaueCcTBE NPOLECCYaTbHON KaTErOpUH.

Tak, monoXeHre HaJTOrOBBIX areHTOB 00JIaAeT BeChbMa CIEeU(UIECKUM
XapaKTepoM, TaK Kak OHM He BBICTYNAIOT HA B Ka4eCTBE HAJIOTOILIATEINBIIIN-
Ka, HU B KQ4eCTBE HAJIOrOBOrO opraHa. HamoroBrele areHThl, BRICTyIast B po-
JIU CYyOBEKTOB MyOJIMYHOrO TMpaBa C MO3MIUH HAJIOTOBO-TPOIECCYATLHOTO
mpaBa, OJDKHBI yAEPKUBATb, UCUUCIATh U MEPEUUCTSATH HAJOTH, TO €CTh
coBepIIarh, PaKTUIECKH, IEHCTBUS B ITyOIMIHBIX HHTEPECAX.
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YyacTre HaJOrOBBIX areHTOB B HAJIOTOBOM TIPOIIEcCe 00YCIaBIUBAETCS
9KOHOMHYECKOH IeNIecO00pa3HOCThIO, TO €CTh YMEHBIICHHEM CPOKOB IIO-
CTYIUICHHS B OIOJDKETHI JIEHEKHBIX CPEJICTB U COKpAIlEHHEM KOJIMYECTBa
IJIATEXXHBIX onepanui. HajmoroBele areHThl, BBICTyIAsi B KAYECTBE OCHOB-
HOTO y4YacTHHMKa HaJIOTOBOT'O IpoIiecca, HCKII0YA0T MpoIllecCyallbHO BO3-
MOXKHOCTH YKJIOHEHHSI OT YIUIAThl HAJOr'OB, TEM CAMbIM IMOBBIMIAs 3PQeK-
TUBHOCTh CaMOI'0 HAJOTOBOTO IIpoliecca B KAayeCTBE SKOHOMHUYECKOM
Kareropu# [2, c. 37-40].

IIpaBoBOIi cTaTyC HANIOIOBBIX areHTOB, KaK M CaM HAJIOTOBBIM IIPOLECC, —
B2)KHOE 3BE€HO B MEXaHH3ME YIIIAThl OFOKETO0OPa3yIOIINX HAJIOTOB, a He-
CMOTpS Ha 3TO, €r0 U3yUYEHUIO OTBOJUTCS B HAYKE OYEHb Maslo BpemeHu. C
MIPaBOBOH MO3UIMK 0COOYIO0 BaXKHOCTh MMEET MOPSIOK yIUIAThl HAJlora Ha-
JIOTOTLIATENBIIMKOM, a TaKkkKe (akT IMOCTYIUICHUS B OIOKET JEHEKHBIX
CpencTB. 3a UCMOIHEHHEM HAJIOTOTUIATENBIIINKOM O0S3aHHOCTH TIO yIIIaTe
HaJIOTOB CJIEJlyeT TpeKpalleHHe HAJIOrOBOTO MPaBOOTHOIICHUS, KOTOPOE
MIPUBOJIUT, B CBOIO OYepE/ib, K MOSBICHUIO OFOJKETHBIX OTHOLICHHHA. DTO
MOATBEPKIAET B OYEPEIHOM pa3, UTO HAJIOTOBBIA MPOLECC MPEACTABISIET
c000¥ pa3sHOBUAHOCTh (PMHAHCOBBIX IpaBoOTHOMmEHUU. [losBisieTcst 00b-
€KT HaJIOTOOOJIOKEHUS 10 PEe3yJIbTaTy XO3SWCTBEHHOU JCATEIBHOCTH Ha-
JIOTOBOT'O areHTa B KAU4eCTBE CYObEKTa UHBIX IIPABOOTHOIICHUH.

Hanorogeliil mpouecc Takue OTHOLIEHUSI HE PETYJIUPYET, HO OMpPEAEISET
HaJIOTOBO-TIPOTIECCYaTbHBIE TPOIETYyPHl TOCIEACTBUI (HUHAHCOBO-XO35H-
CTBEHHOH NESATENbHOCTU U ONEpalui, UCIONb3YS TAKXKE TEPMHUHOJIOTHIO
oTpaciieil mpaBa, KOTOpas peryivupyeT (UHAHCOBO-XO3SMCTBEHHYIO Iesi-
TEBHOCTb.

MHorue crenuaiiucTsl YKa3bIBaloT HA TO, YTO HE BCE MCTOUYHUKHU BBI-
IJIaTHl 10XOJ0B HAJOrOIJIATENbIIUKY — HAJIOTOBBIN areHT, a TOJbKO B Ipe-
JTyCMOTPEHHBIX IPSIMO 3aKOHOM CIydasx. DTO HAXOJIUTCS B COOTBETCTBUH
co cT. 57 HK P®, xoTopast rTOBOPUT O TOM, UYTO KKl JOHKEH OCYIIECT-
BIISITh TUIATY YCTAHOBJIGHHBIX 3aKOHHO cOOpoB u HanmoroB. Ho, Hanoroserit
KoJiekc P®, SBISISICE 9KOHOMUYECKUM 3aKOHOM, ONpPENEseT Mpoleccyab-
HEII CTaTyC HaJOTOBOTO areHTa B KaueCTBa COBOKYITHOCTH HAIUYHS IOPH-
IUYECKUX U IKOHOMHMYECKHX OCHOBAaHUMU, YTO JTA€T BO3MOXKHOCTH BECTH
pedb 06 ompeneieHHOM CyOBeKTe B KaueCTBe MPOIeCCyalbHON (DUTYPHI, TO
€CTh HAJIOTOBOTO aredTax [1].

B kauecTBe HAJOTOBBIX areHTOB CJIEAYET MTOHUMAThH JIUI], KOTOPHIE BBI-
CTYMNArOT B POJI€ UCTOYHUKA BBIILIATHI JOXOAOB HAJOTOIUIATEIBIIMKOM, HA
KOTOPBIX Bo3Nararmrcs, B cooTBeTcTBur ¢ HK P®, obs3anHOCTH TIO yaep-
YKaHMIO, MCYUCIIEHUIO C HAJOTOIUIATEIbIIMKOB U MIEPEUUCIIEHUIO HAJIOTOB B
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COOTBETCTBYIOIMUN O0/keT. HO HAaloTOBBIM areHT OTBETCTBEHHOCTH 3a
HEHCIIONHEHNE TaKUX TpeOoBaHUII OyleT HECTH yKe B MPOLECCYaIbHOM
cTaTyce Hajoromiareiabiuka [1].

Ha ocHoBe 0o0mux MPWHIMIIOB PETYJIHPOBAHUS MPOIECCYATbHOTO HH-
CTUTyTa HAJIOTOBBIX areHTOB, a TaKXKe COJAEP)KaHUSA COOTBETCTBYIOILUX
HOPM 3aKOHOJATEIbCTBA O cOOpax M HaJorax, MOXKHO BBIACIHTH CIEAYIO-
[Y€e NPU3HAKU CTaTyCca HAaJOTOBBIX ar€HTOB:

— TIPaBOBOM CTaTyC HAJIOTOBOTO areHTa SBIISIETCS MPOLECCYaTbHBIM;

— MPaBOBOM CTaTyC HAJIOrOBOTO areHTa MPOM3BOAHBIN OT CTaTyca HaJo-
romiarenabiiuka. JJpyrumMu cioBaMu, IpaBOBOM CTAaTyC HAJIOTOBOTO areHTa
HE MOXET IMOSBIATHCA 0€3 HaJTMUMs HAJIOTOTUIATEIbIIHIKA;

— HaJIOTOBO-IIpOIlecCyalIbHbIE MTpaBa HaJOTOBBIX areHTOB SIBISIOTCS TO-
JIECTBEHHBIMU IPpaBaM HaJIOTOIUIATENBIINKOB, €CIH 3aKOHOAATEIbCTBOM
HE Mpe1yCcMaTPUBAETCS] HHOTO;

— HAJIOTOBBIN areHT JIOJKEeH OCYIIECTBIISATh HCUHICIEHIE HAIOTa;

— HaJIOTOBBIN areHT NOJIKEH yAep KUBaTh HAJIOT;

— HAJIOTOBBIA areHT JOJDKEH MEePEednCiIsiTh B OIODKETHYIO cuctemy PO
HAaJIOT.

Bce 310 cocTaBnsieT OCHOBY XapaKTepUCTHKH MPABOBOIO CTaTyca Hajo-
TOBOT'0 areHTa B Ka4eCTBE yUacTHUKA HajoroBoro npoinecca. Ctates 24 HK
P® conmepxxut B cebe nHBIE 00S3aHHOCTH, KOTOPHIE OMPEIEIIIIOT MMPABOBOM
CTaTyC HaJOrOBOTO areHTa B KauecTBE y4aCTHHKA HaJOrOBOIO Ipoliecca,
HO Takue OO0SI3aHHOCTH — JOMOJHUTENBHBI. YTOOBI onpenenuTs opuanye-
CKO€ COZEpaHUE HAJIOrOBO-IIPOLIECCYANIbHBIX IPABOOTHOIIEHUN C YYaCTH-
€M HAJIOTOBBIX areHTOB, HEOOXOJMMO MPOAHATH3UPOBATh UX 005I3aHHOCTH,
KOTOpbIE ycTaHaBMBaroTcs: HanorossiM kogexkcom PO.

ITo ct. 45 HK PO, ecnmu 0043aHHOCTD 1O YIEPKAHHUIO U WCUYHCIICHHIO
HaJIora BO3JIaraeTcsl Ha HaJOroBOIo areHra, B cooTBercTBuu ¢ HK P®, To
0053aHHOCTH HAJIOTOILIATEINBIINKA IO YIUIATe Halora OyJeT CUUTAThCS BbI-
MIOJIHEHHOH TOCIE yIepKaHus HaJIOrOBBIM areHToM Hasora [1]. Onpenens-
eTCcsl 00SI3aHHOCTH 10 MCYHMCIEHUIO CYMMBI HAJora Ha OCHOBE 3aKOHOIa-
TENBHO YCTAHOBJCHHBIX JIIEMEHTOB HaJorooOyiokeHus. Hamoropeimu
areHTaMH, B HAacTOsIIEE BPEMs, OCYILIECTBIISETCS HCUUCICHHUE CIETYIOINX
HaJIOrOB:

— HaJIOT Ha JOXO.bI (PU3MUECKUX JIHII,

— HaJIOT Ha MPHUOBUIb OPTaHU3AIINY;

— HaJIOT Ha J00aBJIECHHYIO CTOUMOCTb.
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IHomumo 3toro, ct. 24 HK P® ycranaBnuBaeT Takxe JOMOIHUTENbHbIE
0053aHHOCTH HAJIOTOBBIX areHTOB, KOTOPHIC CBA3aHBI C HEOOXOIMMOCTHIO
OCYIIIECTBIISTh HATOTOBBIM KOHTPOJIb:

— co00maTh Ha MPOTHKEHUH MECAIAa B HaJOTOBEIM OpTaH M0 MECTy CBO-
€ro y4era O HEBO3MOXHOCTH YACPKUBATh C HAJIOTOILIATENBIUKA HAJIOT,
TaKKe 0 CyMMe 33I0JKEHHOCTH HAJIOTOILIATEIIbIINKA;

— BEJCHME y4yeTa BBIIJAYEHHBIX U HAYUCICHHBIX JOXOJ0B HAJIOTOILIA-
TEJBbIIMKOM, YJEP)KaHHBIX, MCUUCIICHHBIX M IMEPEYUCICHHBIX HAJIOTOB B
OroKeTHYI0 cuctemy P®, a Takke 10 BCeM HAJIOTOILIATEIbIIUKAM;

— MPEICTABIATh JOKYMEHTHI IO MECTY CBOETrO yueTa B HaJIOTOBBIA Op-
raH s OCYUIECTBICHMsI KOHTPOJIA 3a IPABUIBHOCTBE) IEPEUUCIICHUS,
YAEpXKaHUA U UCUUCICHUS HAJIOTOB.

BaxxHO OTMETHTH M TO, B KaKUX OTHOLIEHUSIX HAXOZATCS HAJOTOBBIN
areHT YU HaJOTOIUIATENbIIMKA HA MOMEHT HCIIOJIHEHHS NEPBBIMU CBOMX
00s13aHHOCTEH, TIPEyCMOTPEHHBIX 3aKOHOAATENLCTBOM. [1o »TOM mpudanHe

CJIEIyeT YYUTHIBATh, YTO B UCKIIOUYHUTENBHBIX CIy4asX, KOTOPbIE YCTaHOB-
JICHBI JIMIIb HAJIOTOBBIM 3aKOHOATEIbCTBOM, HCIIOJHEHHME HAJIOIOBBIX 00s-
3aHHOCTEH MOJKET BO3JIaraThCs Ha JPYTHX JIMII, a HE Ha HAJOrOILIaTe b~
Ka, B YaCTHOCTH, Ha Hajorosoro arenra [3, c. 101-105].

Ecnu paccMaTpuBaTh HaNIOTOBO-TIPOIECCYaTIbHBIN CTATyC HAJIOTOBOTO

areHra ¢ MPaBOBOM TOYKU 3PEHUs, TPAKTUICCKH HA OJTHOTO CyOBEKTa HAJIO-
TOBO-TIPOLIECCYANIBHBIX OTHOIIEHUM, OCTAIOUIErOCsl B HAJIOrOBO-IIPOLIEC-
CyaJbHOM CTaTyC€ «HAJIOTOILIATEINBIINK» ¥ BBIMOJHSIONIETO CBOKO COOCT-
BEHHYIO HAJIOTOBYIO 00SI3aHHOCTH, B OJHOM M3 UCKIIOUYHATENBHBIX CITydYaes,
ycranoBieHHbIX HK P®, a umenno ct. 24 HK P®, MokeT OBITh BO3JIOXKEHA
JIOTIOTHUTENIbHASI HAIOTOBass O0S3aHHOCTh C MPHOOPETEHHEM HOBOTO IS
HEro0 BTOPOrO HAaJOrOBO-MPOLIECCYANbHOIO CTaTyCa «HAJIOIOBBIA areHT»,
MPOU3BOJHOTO OT HAJIOrOBO-IIPOLIECCYAIBHOIO CTaTyca JPYroro Hajaoro-
IJIATETbIIMKA B CBS3H C BBITIOJIHEHUEM TOCIICIHUM HaJIOTOILIATEIbITUKOM,
B CBOKO OYe€pellb, €r0 HAJOTOBOW OOSI3aHHOCTH, BBUIY 4YEr0 BO3HHKAIOT
CIIOKHOCTH TIPAaBOBOH KBATH(DHKAIIMHA CHUCTEMBI MPOU3BOIHBIX 00S3aHHO-
CTEH, a TaK)Ke OCHOBAHMI JOMOIHUTEIBHON HAJIOTOBOM OTBETCTBEHHOCTH C
IOPUIUYECKON TOUKU 3PEHUS] TPETHEro JHIlA, BBHICTYHAIOIIET0 B KAaueCTBE
HaJloroBoro arexra [1].

Crout monarath, 9TO JJIS1 OKOHYATEILHOTO OIMpPEIeTICHUs MMOHATHH Ha-
JIOTOBOT'O areHTa W HaJOTOoIUIaTEIbIIUKA B KAa4ECTBE CaMOCTOSITEIBHBIX
YYaCTHMKOB HAJIOTOBOT'O IMPOLIECCa YKE Ha CTaJAUU MOCTAHOBKU B HAJOTO-
BOM OpraHe Ha y4eT CIeJyeT pa3rpaHuYuTh JaHHbIE HE3aBUCUMBIE TIpOlieC-
CyallbHBIE CTaTyChl. BO3MOXXHOCTH TAaKOTO pa3TpaHUYCHHS YTBEPXKICHA
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cT. 84 HK PO, B KOTOpO# yKa3bIBa€TCs, YTO HAJIOTOBBIE areHTHI, KOTOPbIE
HE YUYTEHBl B KaueCTBE HAJIOTOIIATENBIINKA, YUUTHIBAIOTCS B HAJIOTOBBIX
opraHax Mo MECTY CBOEr0 HaxXOXIEHHUS B MOPSAIKE, KOTOPBIM Mpeaycmat-
puBaetcs ria. 14 HK PO s opranuzanuif-HanorormiarenbimukoB. Ho pe-
LIEHUE TaKOH MpoOJIeMBI, K COXaJIIEHHIO, cBoero oTpaxkeHus B cT. 24 HK
P® Hnaiitn He cmorna. Ho ctout oOpaTuth BHUMaHHE HA TO, YTO B 00s13aH-
HOCTH HAJIOTOBOI'O aréHTa BXOJUT MPENOCTABICHUE IO MECTY CBOETO y4eTa
JIOKyMEHTOB, KOTOpbIE HY>KHBI JIJIT OCYIIECTBICHUS KOHTPOJIS 3a MCUUCTIe-
HUEM, IPABIIIBHOCTHIO, IEPEUUCIICHUEM U YIEepKaHUEeM Hajora.

IIpu paccMoTpeHHH HOPOLECCYaTbHOTO CTaTyca HaJOrOBOTO areHTa
BKHO €r0 OTMEXEBBIBATH OT IPEICTABUTEILCTBA. TaK, YIIOIHOMOYEHHBIH
MIPEACTaBUTENb HAJIOTOILIATENbINNKA, B COOTBETCTBUHU cO CT. 29 HK PO,
CBOM TOJTHOMOYUSI OCYLIECTBIISIET HA OCHOBaHUM TOBEPEHHOCTH, BblIaBae-
MOH B NOPAJIKE, KOTOPBIM YyCTaHABIMBAETCS I'PAXAAHCKUM 3aKOHOATEIb-
CTBOM CTpaHbl. [ pakgaHCKre W HAIOTOBEIE OTHOIICHUS 00J1aMa0T pa3iInd-
HOM MpaBOBOM MNpPUPONION, & B HAJIOTOBBIX OTHOUICHUSIX WHCTUTYT
YIIOJIJHOMOYEHHOI'O MPEACTaBUTENbCTBA PACCMATPUBAETCS B KaUECTBE IPO-
[IeCCyaIbHOT'O0 WHCTUTYTA, UMEIOMIETOCsS B HAJIOTOBOM TIPOIIECCE, HO OTIIH-
YaIOIIETroCcsl YaCTHOIIPABOBBIM MPOUCXOKAeHUEM [4, ¢. 69—72].

HanoroBeiii areHT B KayecTBe MpPOIECCYalbHOTO CyOBeKTa o0amaeT
MpaBaMH, KOTOPBIC aHAJIIOTHYHBI IIpaBaM HAJIOTOIUIATEIBINNKA, U CaM MO-
JKET UMETh TpencTaButens. PacpocTpaneHbl HOPMBI TPAKIAHCKOTO MpaBa
Ha UHCTUTYT NMPEACTABUTENHCTBA B HAJIOTOBOM IPOLIECCE JIUIb HA MOPSIA0K
BBIauM ¥ 0(hOpMIIEHHS TOBepeHHOCTH. Tak, paccMaTpuBas MpoIeccyalb-
HOE TTOJIOKEHUE HAJIOTOBBIX areHTOB U JIUI], KOTOPhIE OKA3bIBAIOT COJEHCT-
BH€ yIUIaTe HAJIOTOB, CIEIYET OTMETUTH CIEAYIOIIee: JIUIla, KOTOPhIE MPH-
HUMAIOT ydYacTHe B HAJOrOBOM IIporiecce, B cebs BKIIOYAIOT OaHKH,
HaJIOTOBBIX TPEJCTABUTENICH M areHTOB. B KadecTBe 00BEAMHSIIONIETO MIPH-
3HaKa TAaKOH IPYMIbI MPOLECCYATbHBIX CYOBEKTOB BBHICTYIIAET TO, YTO OHU
(akynpraTuBHBL [IpoleccyanbHOe IMOJNIOKEHUE KAXKAOTO BHIA CyOBEKTa,
COCTaBJISIONIETO JaHHYIO TPYIIy, BMECTE€ C 3TUM OyaeT oOiiajgath CBOeH
cnenudukoi U OyeT CBA3aHO C MPABOBBIM CTATYCOM HAJIOTOILIATEIIBIIUKA.

Bo Bcex rpymmax HaJOrOBBIX MPAaBOOTHOIICHUH, B CHIY CHEIM(PHUKU
MyOJIMYHOTO TpaBa, TOCYAAPCTBEHHBIE OPTaHbl U OPTaHbl MECTHOTO CaMo-
yIpaBieHus OyAyT peain30BBIBATh TOCYIAPCTBEHHYIO BIACTh. BKITFOUEHBI
B HAJOTOBBIA MPOIECC TAKXKE TAKUE TPYIIIHI HAIOTOILIATEIBIIUKOB, KaK
TPYIIIBI 0 OCYIIECTBICHUIO HAJIOTOBOTO KOHTPOJSI U B3UMAHUIO HAJIOTOB.
Hanorosslii npouecc, sSBAAACH AIEMEHTOM HANIOroBoi cuctemsl PD, ocHo-
BBIBACTCS Ha MPOIECCYAIBHBIX HOPMaX 3aKOHOJATENILCTBA O COOpax M Ha-
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JIorax, ¥ BOIIOUIAETCSA B MPABONMPUMEHUTENBHBIX aKTaX, HOPSAOK U BUIBI
KOTOPBIX pPeasIM3yIOTCs TaK)Ke 3aKOHOIATENBCTBOM [5, c. 88—94].

Taxum 00pa3oM, MOXKHO CAENaTh CICAYIOLINE BBIBOJABL: MEpEUNCIICHHE,
yAep)KaHUE U MCUHMCICHUE HaJlora — enHasi 00s13aHHOCTh, KOTOPasi BO3HU-
KaeT Ha OCHOBaHHMH MPOLECCyaTbHBIX HOPM, U BKIIIOUAeT B ceOsl TpH JTarma
CMEHSIOIIMX MOCIEA0BaTENbHO ApYT ApyTra. Mcuncienue Hanora sBiseTcs
MIEPBBIM 3TAIIOM HUCIOJIHEHHs HAJIOTOBOTO MPOM3BOACTBA HAIOTOBBIX arcH-
TOB, BKJIIOYAs B Ce0S CIIEAYIONIUE IEHCTBUS:

— OIpeieICHUE HAJIOTOBOM 0as3bl;

— UCIIOJIb30BAHNE HAJIOTOBOH CTaBKHU;

— IPUMEHEHHE HAIOTOBOU JIbTOTHI.

[Ipu ynep:xaHuu Hajora oTMe4aeTcsi COKpallleHue HCTOYHHKOM J0X0Ja
CYMM BBIIIAT, KOTOPBIE IPUYUTAIOTCS HAIOTOIJIATENBIINKY, HA BETUUNHY
CYMM HaJIOTOB, HOJUISKAIINX MIEPEUHUCICHUIO B OIOMKETHYIO cucteMy PO.
OT0 sBISIETCA BTOPOH mpornenypoii. Ilepedncienne HaIoroB — UX yrjara B
Oe3Hann4YHOM hopMme, UTO MpeaCcTaBiIsIeT CO00I TPETHIO MPOLENYPY.

Ananmuzupys HopMmbl HK P®, xoTOpble MOCBSILEHBI yIUIaTE€ HAJIOTOB,
MOKHO OTMETHTb, YTO MEXAHHM3M HCIIOJIHEHHUS! HAJIOTOBBIM areHTOM HaJo-
TOBBIX 0053aHHOCTEH — BajkHAsl 4aCTh BCETO HAJIOTOBOTO Ipolecca. Ha co-
BpEMEHHOM 73Tane pedopma HaIoroBod cucremsl PO mponoskaer passBu-
BaTbCS, IOITOMY OTMEYAaeTCs CTPEMHUTENbHOE pa3BUTHE HAJIOTOBO-
MPOIIECCYaIbHOTO 3aKOHOJATENbCTBA, YTO 00yCIaBIMBAETCSl HECOBEPILECH-
ctBoM HK P®, a uMeHHO MMEIOTCS CyIIeCTBEHHBIE IPOTUBOPEUUST MEXKIY
nonoxeHusMu yactu nepoil HK P®, perynupyromieidl 0CHOBBI IPaBOBOTO
MOJIO’KEHUSI HAJIOTOBBIX areHToB, U yactu BTopoid HK P®, HenocpencTeen-
HO MpexycMaTpHUBaroIleil OCHOBAHHSA M MOPAJOK HCIOJIb30BaHMS HaJIOro-
BBIX areHTOB B MEXaHU3ME YIIJIAaThl OTAEIbHBIX HAJOIOB.

[IpaBoBoe MOI0KEHNE HAJIOTOBBIX ar€HTOB 00JIAeT CreU(UIECKIM Xa-
paKTepoM, 4TO TpeOyeT YTOYHEHHS B 3aKOHOAATENILCTBE, TaK KaK OHH
MPEACTABIAIOT COO0M MPOLECCYalbHOIO MOCPENHUKA MEXIY TOCyNapCT-
BOM U HaJIOTOIUIATEJBIIMKOM, YE€M OIpeAeseHa creuuduka U 1enecooo-
Pa3HOCTh U3YyYEHUS MPABOBOTO CTaTyCa HAJIOTOBHIX ar€HTOB.
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